


CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1, the corporate amici

do not have parent corporations, they are not publicly traded companies, and no

publicly held corporation owns 10% or more of their stocks.  
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INTEREST OF AMICI CURIAE

Public Advocate of the United States is exempt from federal income

taxation under section 501(c)(4) of the Internal Revenue Code (“IRC”). 

America’s Future, U.S. Constitutional Rights Legal Defense Fund, Fitzgerald

Griffin Foundation, Center for Morality, and Conservative Legal Defense and

Education Fund are exempt from federal income taxation under IRC section

501(c)(3).  LONANG Institute is a nonprofit, educational organization.  Each is

dedicated, inter alia, to the correct construction, interpretation, and application of

the law.1 

STATEMENT OF THE CASE

On April 6, 2021, the Arkansas legislature passed the “Arkansas Save

Adolescents From Experimentation (Safe) Act.”  The Act “prohibits a physician or

other healthcare professional from providing ‘gender transition procedures’ to any

individual under eighteen years of age and from referring any individual under

eighteen years of age to any healthcare professional for ‘gender transition

procedures.’”  Brandt v. Rutledge, 2023 U.S. Dist. LEXIS 106517, at *5-6 (E.D.

1  All parties have consented to the filing of this brief.  No party’s counsel
authored the brief in whole or in part.  No party or party’s counsel contributed
money that was intended to fund preparing or submitting the brief.  No person
other than these amici curiae, their members, or their counsel contributed money
that was intended to fund preparing or submitting this brief. 

1
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Ark. 2023) (“Brandt”).  The Act prohibits, inter alia, disfiguring surgeries to

artificially add or remove body parts in pursuit of “gender transition,” and puberty-

blocking hormones.  Id. at *6.  The Act creates a private right of action against any

physician performing such procedures.  Id. at *7.

The Act was challenged by a coalition of plaintiffs, including physicians

wishing to perform “gender transition” procedures for profit, and minor plaintiffs

believing themselves to be “transgender,” whose parents sued on their behalf as

“first friends.”  Id. at *1.

The district court initially granted a preliminary injunction against the Act

on July 21, 2021.  See Brandt v. Rutledge, 2021 U.S. Dist. LEXIS 135534 (E.D.

Ark. 2021).  The Eighth Circuit affirmed the preliminary injunction on August 25,

2022.  See Brandt v. Rutledge, 47 F.4th 661 (8th Cir. 2022). 

On the merits, the district court ruled that the Act violated the Equal

Protection Clause for discriminating on the basis of sex and discriminating against

transgender people.  See Brandt v. Rutledge, 2023 U.S. Dist. LEXIS 106517 at

*92-107.  The court also ruled that the Act violated due process of law for

infringing on the “fundamental liberty interest” of the minor plaintiffs’ parents in

directing the medical treatment of their children.  Id. at *107-110.  Finally, the

court ruled that the Act violates the First Amendment for regulating speech by

2
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preventing doctors from referring for gender transition treatment.  Id. at *110-113.

STATEMENT

The legal issue presented here is whether the Fourteenth Amendment to the

United States Constitution was violated when the State of Arkansas enacted the

Safe Act to prevent physicians from inflicting radical surgical and chemical

alterations to the sexuality of children to achieve so-called “gender transition.” 

Stated in more common parlance, the legal issue presented is:

Did the Framers and ratifiers of the Fourteenth Amendment in 1868
craft the equal protection and due process clauses to empower federal
judges to override state legislatures acting to prevent physicians from
enriching themselves by impairing the sexual and physical
development of boys and girls through the normal endocrine
maturation process, as well as by castrating boys and removing the
healthy breasts of girls, and in other ways by permanently mutilating,
disfiguring, and rendering untold numbers of children reproductively
sterile?

In accord with the dominant political narrative of the cult of

“transgenderism,” the district court found no constitutionally permissible

justification for Arkansas to protect its children, none of whom are capable of

giving their informed consent, from radical treatments from monetarily

incentivized physicians.  The district court sought to build on a handful of narrow,

hotly disputed judicial decisions to break new constitutional ground, oblivious to

3
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ARGUMENT

I. THE DISTRICT COURT’S FINDINGS OF FACT CANNOT
WITHSTAND CLOSE EXAMINATION.

The district court’s findings of fact contained a remarkable assemblage of

politically correct findings which were, at the same time, inconsistent and

unscientific.  The court accepted without question the assertions by plaintiffs’

experts (see Findings of Fact 289) while rejecting out of hand all of defendants’

experts (see Findings of Fact 311).  The court’s findings assume the legitimacy of

modern “gender identity” theory, which rejects the universally recognized medical

fact that every person is either a man or a woman, and no one can shift between

the sexes.2  The district court uses pseudo-medical terminology to obscure the fact

that its Findings of Fact are presuppositions contrary to real science and medicine,

employing the linguistic legerdemain of the cult of transgenderism, which

confuses  the flexible, political term “gender” with the fixed, biological term

“sex.”

1.  The district court recited the mantra that a person has a sex assigned at

birth based on external genitalia.  See Findings of Fact 2.  The notion that a

physician or nurse “assigns” a sex to a neonate is building block number 1 on

2  Dorland’s Illustrated Medical Dictionary (29th edt.) (W.B. Saunders:
2000) defines “sex” as: “the distinction between male and female....  to determine
whether an individual is male or female.” (Emphasis added.)

5
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which the fraud of transgenderism is built.  In fact, sex is not assigned at birth, but

rather observed at birth.  Sex is determined — and fixed — at the moment of

conception.  When an egg and sperm unite, the unborn child irrevocably becomes

either a male (XY chromosome) or female (XX chromosome), and every cell of a

person’s body reflects that essential male or female nature.3  Although there is an

infinitesimally small number of persons whose external genitalia are ambiguous or

deformed, even those persons are either XX or XY, male or female.4  With the

incantation of “assignment,” the court ignores these scientific facts that have been

known since time immemorial.

2.  The district court then shifted away from the notion of male or female

“sex,” preferring to use the term “gender.”  Misapplication of the term “gender”

to human beings provides building block number 2 on which the trans lobby

relies.  Gender originally was a term used to describe nouns in the romance

languages, such as French, which were arbitrarily assigned a “gender” of

3  See, e.g., P. Aatsha, T. Arbor, and K. Krishan, “
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adolescents8 suffer from what has been known as “gender dysphoria,”9 which is

often — if not generally — a transitory state10 which passes as the child ages.  If a

person suffers from a usually transitory mental, emotional, or psychological

condition, the remedy should be understanding and counseling, not a permanent,

irreversible treatment plan preferred by surgeons and pharmaceutical companies

who obtain life-long customers.11  The district court concluded that “an

individual” can neither “control” nor “voluntarily change” gender identity, relying

on two physicians — Drs. Karasic and Adkins — whose services are needed

whenever they deem an adolescent to need their services.  Dr. Karasic admitted

that some of his patients “have halted their medical transition [due to] lack of

insurance coverage,” revealing his interest to be more financial than medical. 

Findings of Fact 220.  This same Dr. Karasic is also the only source of the district

court’s implicit finding that surgery is preferable to counseling, asserting “[e]fforts

8  This amicus brief addresses only the issue presented by the Arkansas
legislation, which involves only minor children, often termed adolescents, not
adults.  

9  “Gender dysphoria” is a mental health condition defined in the Diagnostic
and Statistical Manual of Mental Disorders-5.

10  A. Court, “4 out of 5 kids who question gender ‘grow out of it’:
Transgender expert,” New York Post (Feb. 22, 2023). 

11  “Gender Affirming Hormone Therapy,” DukeHealth.org.

8
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again Dr. Karasic.  Findings of Fact 21.  The illustrations of cases where

adolescents were rushed into gender transition based on little more than an intake

interview are too many to be discounted.13  The professionalism of those working

in so-called “gender transition” clinics, where there is big money to be made,

cannot be assumed because a witness has an M.D. after his or her name.  

6.  The district court acknowledged that many adolescents could
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“[w]hen estrogen is used to treat birth-assigned males, it can impact fertility”

requiring discussion of “fertility preservation options....”  Findings of Fact 216. 

What does that mean?  The district court did not appear to address whether this

curiously constructed finding indicated permanent infertility.  Additionally, there

is medical literature which warns that many treatments result in permanent

infertility.17 

9.  The district court admitted that “some individuals who undergo gender-

affirming medical treatment who later come to regret that treatment, and for some,

it was because they came to identify with their birth-assigned sex (sometimes

referred to as detransitioning).”  Findings of Fact 219.  Compare this finding to

Findings of Fact 11, where a physician testified this is very rare.  It is not so rare. 

See Walt Heyer, Paper Genders at 37-45 (Make Waves Publishing: 2011).18  (It

and Irreversible Surgeries” (Feb. 21, 2023).

17  See, e.g., P. Cheng, A. Pastuszak, J. Myers, I. Goodwin, and J. Hotaling,
“Fertility concerns of the transgender patient,” Translational Andrology and
Urology (June 2019) (“Transgender individuals who undergo gender-affirming
medical or surgical the‚�0urg e 2
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should also be obvious that the term “gender-affirming” to describe radical

pharmaceutical and surgical treatments must have been carefully designed, but

catering to a person’s transition
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times, and the Endocrine Society (“ES”) at least 25 times.  As demonstrated infra,

both organizations are belligerents in the culture war, not neutral umpires. 

The district court’s reliance on the WPATH and ES for its factual findings

echoes the Supreme Court’s reliance in Roe v. Wade, on the political views of the

American Medical Association (“AMA”).  See Roe v. Wade, 410 U.S. 113, 144-

145 (1973).  In Roe, the Court relied heavily on the AMA’s 1970 reversal of its

traditional pro-life position to justify the Court’s support for abortion.  By

contrast, in overturning Roe, the Dobbs Court criticized its predecessors for

relying on the “expertise” of medical activists.  Dobbs v. Jackson Women’s Health

Org., 142 S. Ct. 2228, 2267 (2022).  The Dobbs Court refused to subordinate its

judicial authority to the mercurial positions of quasi-political organizations.  The

district court erred by not doing the same.  

B. WPATH.

WPATH is “an international interdisciplinary, professional organization”

whose self-described mission is to “promote a high quality of care for transsexual,

transgender, and gender-nonconforming individuals internationally.”21  The group

creates “internationally accepted Standards of Care (SOC) ... to promote the health

21  WPATH, “Mission and Vision.”

16
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and welfare of transgender, transsexual and gender variant persons....”  Id.  It is

these SOC which the district court accepted as “best practices.”  Brandt at *17.

In reality, WPATH is anything but a neutral scientific organization. 

WPATH has been concisely described as “a hybrid professional and activist

organization, where activists have become voting members.”22  “There have long

been concerns that the organisation acts more as a partisan lobby group

underpinned by gender ideology, instead of a body driven by medical evidence. 

Many of the senior members of WPATH identify as ‘trans’ or ‘non-binary’

themselves or are gender activists.”23

A primary funder of WPATH is the Tawani Foundation, founded by James

Pritzker, who now identifies as Jennifer Pritzker.24  Pritzker, known as the “first

transgender billionaire,” is the cousin of Illinois Democrat governor J.B. Pritzker. 

Numerous members of the Pritzker family are funders of the transgender

revolution.25  Since 2013, “Pritzker has used the Tawani Foundation to help fund

22  L. MacRichards, “Bias, not evidence dominates WPATH transgender
standard of care,” Canadian Gender Report (Oct. 1, 2019).

23  J. Esses, “What’s wrong with WPATH version 8?” Sex-Matters.org
(Sept. 20, 2022). 

24  D. Larson, “The billionaire Duke trustee behind the remaking of gender,”
Carolina Journal (Sept. 22, 2022).

25  J. Bilek, “The Billionaire Family Pushing Synthetic Sex Identities (SSI),”
TabletMag.com (June 14, 2022). 

17
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various institutions that support the concept of a spectrum of human sexes.”  Id. 

WPATH recognized the Tawani Foundation in 2018 for its financial support in the

creation of the 2017 version of the WPATH “Standards of Care.”26  Perhaps not

coincidentally, Jennifer Pritzker is reported to profit financially from the sex-

change surgery industry.27
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including “14+ years old for cross-sex hormones [and] 15+ years old for double

mastectomies.”32  

C.  The Endocrine Society.

The Endocrine Society supports a laundry list of outlier progressive

positions involving experimentation on humans.  ES supports the creation of

human embryos for experimentation and even creation of “human-animal

chimeras” through injection of human stem cells into animal embryos.33

Like WPATH, ES receives funding from the Pharmaceutical Industry.  And

even more so than WPATH, that funding is directly linked to the ES “clinical

practice guidelines,” such as those referenced by the court below.  Findings of

Fact 27.  In fact, of 113 U.S. authors of ES clinical practice guidelines, 84 received

payments from Big Pharma.  “Payments to 84 U.S. authors totalled $5.5 million

for nonresearch activities and $30.9 million for research,” and two authors of ES’s

“gender dysphoria” guidelines reported conflicts of interest with Big Pharma

companies.34 
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Dr. Roy Eappen (himself an endocrinologist) and Ian Kings
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Affordable Care Act expanded to cover sex change surgeries in 2016, the number

exploded by 150 percent the next year.  Id.  According to Dr. Austin Crane, a

Texas plastic surgeon who performs genital mutilation surgeries, “a biological

female undergoing an operation to ‘become male’ can cost between $150,000 to

$200,000, while the cost for a male-to-female operation is between $80,000 and

$100,000.  However, these are just the prices of the initial operations.”39  

Vanderbilt University Medical Center’s Dr. Shayne Sebold Taylor boasted, “just

one routine hormone treatment, who I’m only seeing a few times a year, can bring

in several thousand dollars … and actually makes money for the hospital.
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if they don’t want to participate in the trans surgeries, which include minor

patients.”  Id. 

Beyond the surgeries, big pharmaceutical companies make billions on

pushing “puberty blocker” drugs, including:  “Medroxyprogesterone acetate, a

common drug in ‘gender-affirming therapy,’ [which] has long been used to

chemically castrate sex offenders.”41  

Another widely used medication is Lupron [which] was initially
developed to lower testosterone levels in men with prostate cancer,
effectively chemically castrating them.  It’s now used as a puberty
blocker in the booming business of “transitioning” children.  Lupron
manufacturer AbbVie made $726 million on the drug alone in 2018. 
[Id.]

Unlike traditional medical care, which is designed to cure problems and

return patients to normal functioning, transgender hormone therapies are

necessarily lifelong, as the body must be permanently drugged lest it return to

normal functioning.  Duke University’s “Gender Affirming H�ars “ 
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surgery’ inherit a lifetime relationship with the medical industrial complex.  And

... those services do not come cheap.”43  Not surprisingly, “pharmaceutical

companies are more than happy to cater to life-long customers.  People who take

cross-sex hormones have to set up a regular hormone regimen to maintain the

physical characteristics developed by the estrogen or testosterone.  So when it

comes to transgenderism, cash is king.”44

According to Dr. William Malone, an endocrinologist with the Society for

Evidence-based Gender Medicine, the transgender-medical complex is a

combination of “Big Pharma, a vulnerable patient population, and physicians

misled by medical organisations or tempted by wel t loPns
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III. THE DISTRICT COURT ERRED IN ITS CONSTITUTIONAL 
RULINGS.

A. Equal Protection Clause.

The district court began its discussion of the Equal Protection challenge

with the overly expansive and therefore legally flawed statement:  “The Equal

Protection Clause of the Fourteenth Amendment ‘is essentially a direction that all

persons similarly situated should be treated alike.’”  Brandt at *92 (selectively

quoting from the Supreme Court’s opinion in City of Cleburne).  The district court

then relied on this Court’s decision upholding the preliminary injunction

previously entered, stating that the Safe Act “discriminates on the basis of sex

because a minor’s sex at birth determines whether the minor can receive certain

types of medical care under the law.”  Brandt at *93.  This Court then argued that

“under th

Appellate Case: 23-2681     Page: 32      Date Filed: 11/15/2023 Entry ID: 5335911 



circumcision,46 also known as female genital mutilation, if the law allows males to

be circumcised.  Additionally, under the Safe Act, there is no equal protection

violation, since it is impermissible to perform a medical procedure on either a

minor male or a minor female for the purpose of a gender transition. 

The district court also relies on a Fourth Circuit decision, Grimm v.

Gloucester Cty. Sch. Bd., 972 F.3d 586 (4th Cir. 2020) (cited by Brandt at *94),

which held that a biological female who self-identifies as a male is similarly

situated in all material respects to a “cisgender” biological male.47  Grimm at 610. 

By this standard, the Arkansas law prohibits gender transition medical procedures

for all minors, and does not discriminate based on the gender identity of the child,

and therefore is not inconsistent with Grimm. 

B. Due Process Clause.

The district court held that the Safe Act violates the Due Process Clause,

asserting that “‘the interest of parents in the care, custody, and control of their

children ... is perhaps the oldest of the fundamental liberty interests recognized by

46  See J. Llamas, “Female Circumcision: The History, the Current
Prevalence and the Approach to a Patient,” (April 2017).  

47  The numerous flaws in the Fourth Circuit’s analysis are set out in an
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this Court.’”  Brandt at *107 (citing Troxel v. Granville, 530 U.S. 57, 65 (2000)). 

Since the term “fundamental liberty” has no independent meaning apart from

decades of flexible usage by federal courts, the district court feels free to invest it

with new meaning — a right of parents to have physicians surgically and

medically abuse their children.  Id. at *108.  The State Appellants correctly

explain that “the district court invented a novel new constitutional right for parents

to subject their children to any sort of procedure a practitioner recommends, no

matter whether the State has determined that the procedure is experimental and

unsafe.”  Appellants’ Br. at 44.  

When this Court heard the appeal of the preliminary injunction, it declined

to address the Due Process issue, deciding the case on Equal Protection grounds. 

Brandt, 47 F.4th at 972.  However, two other courts of appeals which did consider

similar Due Process challenges rejected them.  In L.W. v. Skrmetti, 2023 U.S. App.

LEXIS 25697 (6th Cir. 2023), the Sixth Circuit stated:

The key problem is that the claimants overstate the parental right by
climbing up the ladder of generality to a perch — in which parents
control all drug and other medical treatments for th  the appeala� imbi  � id cov
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