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INTERESTS OF AMICI CURIAE  

 The American Civil Liberties Union (“ACLU”) 
is a nationwide, nonpartisan, non-profit organization 
with approximately two million members and 
supporters dedicated to the principles of liberty and 
equality embodied in the Constitution and our 
nation’s civil rights laws. Founded in 1920, the ACLU 
regularly appears before this Court, both as direct 
counsel and as amicus curiae . The ACLU was counsel 
in Miranda v. Arizona , 384 U.S. 436 (1966), and has 
participated in many of the Court’s subsequent cases 
further explicating and enforcing Miranda. 1 

The Cato Institute (“Cato”) is a nonpartisan 



2 
 

SUMMARY OF THE ARGUMENT 

An accused’s Fifth Amendment right against 
self-incrimination is violated when his custodial, un-
Mirandized , and therefore presumptively coerced, 
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the Fifth Amendment’s Self-Incrimination Clause 
that gives rise to Miranda occurs during the “criminal 
case,” U.S. Const. amend. V, namely, when an un-
Mirandized  statement is introduced at trial.   

A police officer can be held liable for a Self-
Incrimination Clause violation only where the officer’s 
conduct is a proximate cause of the violation. In some 
cases, the prosecutor’s decision to introduce a 
statement will be a superseding cause that precludes 
holding the officer liable. But contrary to the 
arguments of Petitioner, that will not always  be true.  

In this case, the Court need only decide that at 
least where the plaintiff introduces evidence that the 
officer not only obtained an unwarned statement, but 
also lied to the prosecutor and the court about the 
circumstances of the interrogation in a manner that 
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in refusing to allow the jury to consider whether the 
police officer’s full course of conduct, including his 
interrogation of Tekoh and his subsequent lies about 
that interrogation, constituted a proximate cause of 
the Fifth Amendment violation. This Court should 
affirm the court of appeals’ judgment remanding the 
matter for presentation to the jury with appropriate 
instructions. 

ARGUMENT 

I.  The introduction of an accused’s 
custodial, un- Mirandized  statement at 
trial is a violation of the Fifth 
Amendment’s Self-Incrimination Clause. 

The Fifth Amendment guarantees that “[n]o 
person shall be . . . compelled in any criminal case to 
be a witness against himself.” U.S. Const. amend. V. 
The right against compelled self-incrimination is 
rooted in our nation’s “unwillingness to subject those 
suspected of crime to the cruel trilemma of self-
accusation, perjury or contempt,” “our respect for the 
inviolability of the human personality and of the right 
of each individual ‘to a private enclave where he may 
lead a private life,’” and “our realization that the 
privilege, while sometimes ‘a shelter to the guilty,’ is 
often ‘a protection to the innocent.’” Doe v. United 
States, 487 U.S. 201, 212–13 (1988) (quoting Murphy 
v. Waterfront Comm’n , 378 U.S. 52, 55 (1964)). The 
Founders were specifically concerned about the right 
against self-incrimination because of “historical 
abuses” like “the operation of the Star Chamber, 
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part of the fabric of law enforcement’s interactions 
with the public for more than sixty years. 

In Chavez v. Martinez , 538 U.S. 760 (2003), the 
Court addressed the question of when the 
Constitution is violated in the context of statements 
obtained in custodial interrogations. There, an 
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thus the rule was necessarily predicated on a 
constitutional  violation. Id.  at 438.  

In addition, the Dickerson Court noted that the 
enforcement of Miranda violations in habeas corpus 
illustrates that it is a constitutional rule:  

Habeas corpus proceedings are available 
only for claims that a person “is in 
custody in violation of the Constitution 
or laws or treaties of the United States.” 
28 U.S.C. § 2254(a). Since the Miranda  
rule is clearly not based on federal laws 
or treaties, our decision allowing habeas 
review for Miranda  claims obviously 
assumes that Miranda  is of 
constitutional origin.  

Dickerson, 530 U.S. at 439 n.3.  

In short, a warning is constitutionally required 
because a custodial interrogation is inherently 
coercive, and therefore the use of an unwarned and 
presumptively coerced statement in a criminal case 
violates the Self-Incrimination Clause. See id. at 438–
40 (citing Miranda , 384 U.S. at 467). And, as the Court 
in Dickerson clarified, this Court’s references to 
Miranda  as a “prophylactic rule” do not undermine its 
constitutional foundation in the Self-Incrimination 
Clause. Id.  at 438 & n.2  (discussing New York v. 
Quarles , 467 U.S. 649, 653 (1984); Michigan v. Tucker , 
417 U.S. 433, 444 (1974)). Together, Chavez and 
Dickerson make clear that when an un- Mirandized  
statement is introduced at trial, an individual’s Fifth 
Amendment rights have been violated.  

Vega argues that Miranda should be deemed a 
mere evidentiary rule with a constitutional 
foundation, much like the Fourth Amendment 
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exclusionary rule. Just as the violation of the 
exclusionary rule does not itself violate a defendant’s 
Fourth Amendment rights, Vega (but not the United 
States) argues, the introduction of an unwarned 
statement does not violate the Fifth Amendment right 
against self-incrimination. Pet. Br. 30–31. But this 
Court rejected that argument in Dickerson, 530 U.S. 
at 441, explaining that past cases “recognize[] the fact 
that unreasonable searches under the Fourth 
Amendment are different from unwarned 
interrogation under the Fifth.” Vega’s analogy to the 
exclusionary rule fails because it conflates the distinct 
natures of the Fourth and Fifth Amendment rights at 
issue.  

While the Fourth Amendment exclusionary 





10 
 

appeals correctly held that that question should go to 
the jury.  

A.  Police officers who proximately cause 
a Self-Incrimination Clause violation 
can be liable under Section 1983. 

When a “person” acting under “color of” law 
proximately causes a violation of the Fifth 
Amendment privilege against self-incrimination, a 
“right[] secured by the Constitution,” Congress has 
provided for a damages remedy. 42 U.S.C. § 1983; see, 
e.g., West v. Atkins , 487 U.S. 42, 48 (1988); Gomez v. 
Toledo, 446 U.S. 635, 640 (1980). Both parties and the 
United States agree that liability under Section 1983 
is read against the background of common law tort 
principles, including proximate cause. Pet. Br. 37; 
U.S. Br. 15; Resp. Br. 36–37; see also County of Los 
Angeles v. Mendez, 137 S. Ct. 1539, 1548 (2017).  

At bottom, a proximate cause is “one with a 
sufficient connection to the result.” Paroline v. United 
States, 572 U.S. 434, 444 (2014). Generally, where a 
result is “foreseeabl[e],” or where a result falls within 
“the scope of the risk created by the predicate 
conduct,” the proximate cause requirement is 
satisfied. Id.  at 445 (citing 1 Wayne R. LaFave, 
Substantive Criminal Law § 6.4(c), at 471 (2d ed. 
2003); Restatement (Third) of Torts: Liab. for Physical 
& Emotional Harm § 29 (Am. L. Inst. 2005)). Where 
“the source of the risk is an intervening act” of 
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Because the constitutional violation of the Self-
Incrimination Clause under Miranda  occurs not 
during an interrogation but when the statement is 
introduced in a criminal case, a prosecutor’s decision 
to introduce the statement at trial may often preclude 
a finding of proximate cause for a police officer who 
merely takes an unwarned statement. Police officers 
do not generally decide whether to introduce a 
statement at trial; the prosecutor does. And where the 
actions of the prosecutor (and the judge who admits 
the statement) are genuinely independent, the 
officer’s taking of the statement will often be 
superseded by the prosecutor’s decision. 2  

But Vega goes further and maintains that, as a 
matter of law, a police officer can never proximately 
cause a Self-Incrimination Clause violation. If that 
were true, even where a police officer lies about the 
circumstances in which he obtained a statement with 

 
2 See, e.g., Murray v. Earle , 405 F.3d 278, 293 (5th Cir. 2005) 
(holding that “an official who provides accurate information  to a 
neutral intermediary, such as a trial judge, cannot ‘cause’ a 
subsequent Fifth Amendment violation arising out of the neutral 
intermediary's decision” (emphasis added)); cf., e.g., Evans v. 
Chalmers , 703 F.3d 636, 649 (4th Cir. 2012) (malicious 
prosecution claim) (“[A] prosecutor’s independent decision to seek 
an indictment breaks the causal chain unless the officer has 
misled or unduly pressured the prosecut or” (emphasis added)). 
But where the police officer provides false information, the 
prosecutor’s decision is not independent and the officer can be 
deemed a proximate cause. See Egervary v. Young, 366 F.3d 238, 
250 (3d Cir. 2004) (Fifth Amendment Due Process claim) 
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a general matter to rely on the independent judgment 
of prosecutors and judges, but not where the officer 
provides false information about the circumstances of 
an interrogation the officer conducted and thereby 
induces the admission of an unwarned statement at 
trial. Where a plaintiff can prove a set of facts in which 
the police officer was not a “supporting actor” but “the 
star player,” that officer should be liable under 
Section 1983. U.S. Br. 18 (quoting Albright v. Oliver , 
510 U.S. 266, 279 n.5 (1994) (Ginsburg, J., 
concurring)).  

Third , concluding that police officers can never 
be liable for Self-Incrimination Clause violations 
would not only reward police lying, but would erode 
the very incentives that the Miranda  rule was 
intended to provide with respect to police officers’ 
interactions with suspects. In Miranda , this Court 
explained that warnings were necessary because it “is 
not for the authorities to decide” whether an 
individual “desires to exercise his privilege” against 
self-incrimination. 384 U.S. at 480. It made clear that 
one purpose of its ruling was to reduce the role of 
coerced confessions in determining criminal guilt.” Id.  
at 481; see Withrow, 507 U.S. at 691–92 (explaining 
that Miranda  warnings contribute to the reliability of 
evidence admitted at trial by filtering out self-
incriminating statements that are coerced). And it 
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Clause violation are rare. See Opp. 8. To hold that 
officers will never incur liability—even when they go 
beyond the mere taking of an un- Mirandized  
statement to deceive prosecutors and the court and 
effectively orchestrate the introduction of such a 
statement in a criminal trial—finds no justification in 
the doctrines of proximate cause, Miranda , or 
Section 1983.  

B.  The court of appeals correctly held 
that the jury should have been 
permitted to determine whether 
Deputy Vega proximately caused the 
violation of Tekoh’s constitutional 
right. 

The court of appeals correctly determined that 
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decision to introduce an unwarned statement at trial. 
But the decision below rests on all the facts related to 
Vega’s conduct, not merely the elicitation of an 
unwarned statement, and in particular, on evidence 
that Vega lied about the circumstances of the 
interrogation in a manner that made his conduct a 
proximate cause of the violation.  

A careful examination of Vega’s actions—all of 
which are relevant to the proximate cause inquiry—
reveals just how far this case is from the “ordinary” 
case in which an officer’s elicitation of an unwarned 
statement is the full extent of the officer’s involvement 
in a Self-Incrimination Clause violation. Tekoh 
testified that he was simply doing his job as a Certified 
Nursing Assistant when Vega ordered him into a 
small, windowless room and refused others’ entry. 
Resp. Br. 9. Vega then proceeded to interrogate Tekoh, 
alleging that he had molested a patient while 
transporting her. Id.  at 10. Vega threatened Tekoh 
with violence, flashing his gun. Id. He warned Tekoh, 
an immigrant, that he and his family members would 
face deportation back to the country he and his family 
had fled in fear of persecution. Id.  And he called Tekoh 
a “Jungle Nigger.” Pet. App. 4a (“Mr. Jungle Nigger 
trying to be smart with me. You make any funny 
move, you’re going to regret it. I’m about to put your 
black ass where it belongs, about to hand you over to 
deportation services, and you and your entire family 
will be rounded up and sent back to the jungle . . . . 
Trust me, I have the power to do it.”). Vega would not 
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wholly unreliable in part through previously excluded 
testimony about false confessions. Id. at 10.  Following 
his interrogation of Tekoh, Vega also “prepared the 
incident report, and personally signed the probable 
cause declaration.” Pet. App. 22a. 

And most importantly, if a jury were to credit 
Tekoh’s account (as the criminal jury that acquitted 
him appeared to do), Vega not only created and 
attested to the truth of these documents, but 
repeatedly lied about the circumstances in which the 
statements were obtained, about his own conduct, and 
about the voluntariness of Tekoh’s “confession.” Resp. 
Br. 10–11; J.A. 116–18; First Amended Complaint at 
15, Tekoh 
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understood that the introduction of this evidence fell 
within “the scope of the risk created by the predicate 
conduct.” Paroline , 572 U.S. at 445. And because a 
reasonable jury could so find, the question should 
properly be presented to it, with appropriate 
proximate cause instructions. Moreover, because a 
jury could conclude that the prosecutor’s and judge’s 
actions at trial were taken in reliance on the false 
information Vega gave them, the jury could find that 
their actions were not superseding causes of the 
violation.   

In sum, the court of appeals correctly held that 
Tekoh introduced sufficient evidence to warrant a jury 
instruction on his Fifth Amendment Self-
Incrimination Clause claim, including whether Vega 
was a proximate cause of the violation of Tekoh’s 
rights. Unless this Court were to conclude that police 
officers can lie about the circumstances of a custodial 
interrogation and escape liability even where those 
lies induce prosecutors and judges to introduce and 
admit an unwarned statement, the Court should 
affirm.  

CONCLUSION 

For all of the above reasons, the decision of the 
court of appeals should be affirmed. 

    Respectfully submitted,
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