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STATEMENT OF THE ISS U E 

Whether a federal criminal law violates the First Amendment by 

suppressing a wide range of speech on the World Wide Web (the “Web”) that 

adults are entitled to communicate and receive.  

I N T R O D U C T I O N
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has commissioned two reports that support the district court’s holding.1  

Plaintiffs respectfully ask this Court to affirm the judgment of the district 

court granting a preliminary injunction against enforcement of COPA. 

STATEMENT OF THE CAS E 

COPA was signed into law on October 21, 1998.  The next day, 

plaintiffs filed this suit alleging that COPA violated the First and Fifth 

Amendments to the Constitution and seeking injunctive relief from its 

enforcement.  The district court heard six days of testimony and a day of 

argument, and considered numerous affidavits and extensive documentary 

evidence submitted by both sides.2  ACLU II, 31 F. Supp. 2d 473, 477, 485, 

¶24 & n.5 (E.D. Pa. 1999).  On February 1, 1999, the district court issued a 

preliminary injunction against enforcement of COPA, holding that plaintiffs 

were likely to succeed on their claim that COPA violates the First  

Amendment because it “imposes a burden on speech that is protected for 

adults,” Am491wllegi0i 144e Tc 0.http://www.-4ndephy, Natisim 11 rg 6D 20807urt‘11  Tw 587 170 /nap.eduD . 4.m tha 0j
o S1theTw , 1998.50550 ( )8  T160sim 1rg 6otected fugu.me68 0 11irs4)F0.w is protected for 
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of minors to [harmful-to-minors] material,” id
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Ct. at 1713.  Importantly, the Supreme Court did not lift the injunction 

preventing the government from enforcing COPA absent further action by this 

Court or the district court.  Id. at 1713-14.  The Supreme Court remanded to 

this Court for further proceedings on issues including “whether COPA suffers 

from substantial overbreadth for other reasons, whether the statute is 

unconstitutionally vague, or whether the District Court correctly concluded 

that the statute likely will not survive strict scrutiny analysis….”  Id. at 1713. 

In its June 24, 2002 letter, this Court asked counsel to “rebrief 

and update all arguments and issues” in the case.  The Court also asked the 

parties to explain the impact, if any, of Ashcroft v. Free Speech Coalition, 122 

S. Ct. 1389 (2002), and American Library Association v. United States, 201 F. 

Supp. 2d 401 (E.D. Pa. 2002). 

STATEMENT OF FACTS  

A. The Reach Of COPA:  Plaintiffs And Their Speech 

Plaintiffs represent a diverse group of individuals, entities, and 

organizations who range from cutting edge online magazines to long-

established booksellers and large media.  All plaintiffs use the Web to provide 

information on a variety of subjects, including sexually-oriented issues that 

they fear could be construed as “harmful to minors.”  ACLU II, 31 F. Supp. 2d  

at 484-85, ¶¶21, 24-26.  Plaintiffs and their users post, read, and respond to 
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content including resources on visual art and poetry; resources designed for 

gays and lesbians; information about obstetrics, gynecology, and sexual 

health; information about books and photographs; and online magazines.  Id. 

at 484, ¶21.  Several plaintiffs host Web-based discussion groups and chat 

rooms that allow readers to converse on various subjects.  Id. at 484, ¶22.  

Like the vast majority of speakers on the Web, plaintiffs provide virtually all 

of their online information for free.  Id. at 484, ¶23.  Nevertheless, all 

plaintiffs are engaged in speech “for commercial purposes” as defined in 

COPA because they all communicate with the objective of making a profit.  

Id. at 487, ¶33; 47 U.S.C. § 231(e)(2)(B). 

Several plaintiffs provided live testimony during the hearings.  

Salon Internet, Inc., now known as Salon Media Group (“Salon”), is a leading 

general interest online magazine featuring articles on current events, the arts, 

politics, the media, and sexuality.  Joint Appendix (“J.A.”) 139-40 (Talbot 

Testimony).  Salon publishes a regular column entitled “Sexpert Opinion” by 

author and sex therapist Susie Bright, including sexually frank articles such as 

“Move over Ken, it’s ‘Bend Over Boyfriend,’” and “Beatings, eatings and 

other ass-candy.”  See generally J.A. 617-41 (Pls. PI Exhs.).  Salon also hosts 

a very popular set of discussion groups called  
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“Table Talk,” to which three thousand messages are posted each day, on 

topics such as “Can boys find the right spot?”  J.A. 147-49 (Talbot 
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B. The Challenged Statute 

COPA imposes severe criminal and civil penalties on persons 

who 

knowingly and with knowledge of the character of 
the material, in interstate or foreign commerce by 
means of the World Wide Web, make[] any 
communication for commercial purposes that is 
available to any minor and that includes any 
material that is harmful-to-minors . . . . 

 
47 U.S.C. § 231(a)(1)-3) Tj
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earning a profit as a result of such activities 
(although it is not necessary that the person make a 
profit or that the making or offering to make such 
communications be the person’s sole or principal 
business or source of income). 

 
47 U.S.C. § 231(e)(2)(B). 
 

Section 231(c)(1) of COPA provides an affirmative defense to 

prosecution if the defendant,  

in good faith, has restricted access by minors to 
material that is harmful to minors – (A) by requiring 
use of a credit card, debit account, adult access code, 
or adult personal identification number; (B) by 
accepting a digital certificate that verifies age; or (C) 
by any other reasonable measures that are feasible 
under available technology.   

47 U.S.C. § 231(c)(1); see also § 231(b). 

C. The Statute And The Web
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i.e., they “intend to make a profit.”  Id. at 486, ¶27.  A variety of business 

models operate on the Web.  By far the most popular business model is the 

advertiser supported or sponsored model, “in which nothing is for sale, 

content is provided for free, and advertising on the site is the source of all 

revenue.”  Id. at 486-87, ¶¶30, 31; J.A. 207 (Hoffman Testimony).  The fee 

based or subscription model, in which users are charged a fee before accessing 

content, is the least popular.  ACLU II, 31 F. Supp. 2d at 486, ¶31. 

Most Web businesses do not make a profit.  J.A. 214-15 

(Hoffman Testimony).  Web businesses are valued according to “the number 

of customers they believe the Web site is able to attract and retain over time, 

or ‘traffic.’”  ACLU II, 31 F. Supp. 2d at 487, ¶34; J.A. 216-20 (Hoffman 

Testimony).  Traffic is “the most critical factor for determining success or 

potential for success on a Web site.”  ACLU II, 31 F. Supp. 2d at 487, ¶34.  

Because “[t]he best way to stimulate user traffic on a Web site is to offer some 

content for free to users . . . . virtually all Web sites offer at least some free 

content.”  Id.   

2.     Impact Of Mandatory Registration On The Web 

COPA provides three affirmative defenses:  (1) requiring the use 

of a credit card, debit account, adult access code, or adult personal 

identification number; (2) accepting a digital certificate that verifies age; or 



 
 

11 
 

(3) any other reasonable measures feasible under available technology.  The 

district court recognized that “[t]here is no certificate authority that will issue 

a digital certificate that verifies a user’s age.”  Id. at 487, ¶37.  Defendant put 

on no evidence of “other reasonable measures” available to restrict access to 

minors.  Id. at 487-88, ¶37.   Thus, the evidence showed that the only 

technology currently available for compliance with COPA is online credit 

cards and adult access codes.  Either option would require users to register and 

provide a credit card or other proof of identity before gaining access to 

restricted content.  Id. at 488, ¶38. 

“Without these affirmative defenses, COPA on its face would 

prohibit speech which is protected as to adults.”  ACLU II, No. Civ. A. 98-

5591, 1998 WL 813423, at *3 (E.D. Pa. Nov. 23, 1998).  Even with these 

defenses COPA would prevent or deter both adults and minors from accessing 

protected speech.  ACLU II,  31 F. Supp. 2d Tc 0mp5  
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238 (Hoffman Testimony).  Because of privacy concerns, users would simply 

forego accessing their material if forced to provide a credit card or adult 

access code.  Notably, although PlanetOut allows users to register voluntarily 

to receive free benefits, “less than 10% of the users to [the] site have 

registered.”  ACLU II, 31 F. Supp. 2d at 485-86, ¶26; see also J.A. 133-35, 

138, 156 (Laurila Testimony).  When 
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and minors, even if most of the content in the fora was not harmful to 

minors.”  Id. 
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Testimony).  Without the use of these additional tools, any user could 

successfully “attempt[] an end-run around the screen” and go directly to a site 

that was meant to be restricted.  ACLU II, 31 F. Supp. 2d at 490, ¶53. 

c. Credit Card Verification 

To use COPA’s credit card defense, a content provider “would 

need to undertake several steps.”  Id. at 488, ¶41.  The steps would include 

“(1) setting up a merchant account, (2) retaining the services of an authorized 

Internet-based credit card clearinghouse, (3) inserting common gateway 

interface, or CGI,tern o2282 -32.25  TD -0.13.25  TD172.5 - 0  Tw (-) Tj set, r1875  TwG2 g.137 e 2TD annTD -0.2453  Tc.l40 w (intt
 (3) ins6 up a mer5 0  TD possib-0.r75 rang) Tj
0 -64.25 -3.13(-) Tj set, .2455(2	or5  TDsert3),74 -3(6(2obzed ACLU IIat 488, ¶4118s 
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COPA would require some Web sites to reorganize and redesign literally 

millions of files.  J.A. 158-59 (Talbot Testimony). 

A content provider would also have to reorganize individual files 

and pages in order to restrict only content that could be harmful to minors.  

ACLU II, 31 F. Supp. 2d at 490, ¶54.  Even a single page of Web content 

could have some content prohibited under COPA and some that was not.  

“Text is more difficult to segregate than images, and thus if a written article 
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penalties for the distribution of protected speech.  Id. 

User-based filtering software constitutes another less restrictive 

alternative.  At least forty percent of Web content originates abroad, and may 

be accessed by minors as easily as content that originates locally.  Id. at 484, 

¶20.  COPA cannot restrict this content, and also does not restrict the wide 

range of harmful-to-minors materials provided noncommercially on the Web, 

and through non-Web protocols on the Internet such as newsgroups and non-

Web chat rooms.  Conversely, as defendant’s expert conceded, parents can use 

user-based blocking software to prevent access to these materials, in addition 

to blocking Web-based commercial materials.  Id. at 492, ¶65.  User-based 

blocking software can also block other categories of material that parents may 

deem inappropriate, such as violence or hate speech.  J.A. 314 (Magid 

Testimony).  To establish these controls, parents may either purchase software 

for their home computers or choose an Internet Service Provider or online 

service such as America Online that offers parental software controls.  ACLU 

II, 31 F. Supp. 2d at 492, ¶65; J.A. 309 (Magid Testimony).  These services 

also may provide tracking and monitoring software to determine which 

resources a child has accessed, and offer access to children-only discussion 

groups that are closely monitored by adults.  J.A. 162-63 (TRO 

Memorandum).  
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Congress itself has identified a variety of alternatives to COPA 

since its passage.   Congress’ own COPA Commission concluded that user-

based alternatives were more effective and less restrictive than COPA. COPA 

Report at 39.  In addition, at Congress’ request the National Research Council 

(the “NRC”) recently issued a comprehensive study on protecting children on 

the Internet which concluded that technological, social and educational, and 

other policy  options were effective alternatives to criminal penalties.  See 

NRC Report, Executive Summary at 12.6   

STANDARD OF REVIEW 

The district court’s issuance of a preliminary injunction against 

COPA should stand unless defendant can prove an “abuse of discretion.”  

Maldonado v. Houstoun, 157 F. 3d 179, 183 (3d Cir. 1998), cert. denied, 526 

U.S. 1130 (1999); American Civil Liberties Union v. Black Horse Pike Reg’l 

Bd. of Educ., 84 F.3d 1471, 1476 (3d Cir. 1996) (en banc).  Legal conclusions 

are reviewed de novo, and findings of fact are reviewed for clear error.7  
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Maldonado, 157 F. 3d at 183.  

S U M M A R Y  O F  A R G U M E N T 

The extensive trial record in this case clearly establishes that 

COPA fails strict scrutiny and is unconstitutionally overbroad because it 
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protected expression is to urge a radical re-writing of the statute.  But given 

COPA’s plain language, there is no way to construe the statute to apply only 

to commercial pornographers.  Clearly, the “serious value to minors” clause 

wu2B ly wu2B ly 
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• RiotGrrl’s articles include explicit descriptions of an 
author’s first experience with oral sex.  J.A. 745-48 
(Douglas PI Exhs.).   

• BlackStripe’s Web site contains James Earl Hardy’s article 
Black-on-Black Love: It Ain’t A ‘Revolutionary Act,’ 
which opens by asking “How do you challenge the white 
cock you’re sucking?”  J.A. 753-57 (Tarver PI Exhs.). 

As defendant admitted, popular Web-based chat rooms and 
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In concluding that strict scrutiny applies to content-based bans, the Supreme 

Court has held that there is “no basis for qualifying the level of First 

Amendment scrutiny that should be applied to this medium.” ACLU I, 521 

U.S. at 870; see also id. at 874 (“Th[e] burden on adult speech is unacceptable 

if less restrictive alternatives would be at least as effective in achieving the 

legitimate purpose that the statute was enacted to serve.”).8  

Analyzed under the related overbreadth doctrine, COPA is 

“unconstitutional on its face if it prohibits a substantial amount of protected 

expression.”  Free Speech Coalition, 122 S. Ct. at 1399; see also Broadrick v. 

Oklahoma, 413 U.S. 601, 612 (1973).  COPA cannot stand because it 

“effectively suppresses a large amount of speech that adults have a 

constitutional right to receive and to address to one another.”  ACLU I, 521 

U.S. at 874.  Indeed, because COPA “impos[es] criminal penalties on 

protected speech,” it is a “textbook example of why ... facial challenges [are 

permitted] to statutes that burden expression.”  Free Speech Coalition, 122 S. 

Ct. at 1398.   
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The Supreme Court has repeatedly held “that speech within the 
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of indecent publications).9  The Supreme Court has uniformly rejected such 

attempts to “burn the house to roast the pig.”  Butler, 352 U.S. at 383. 

The Court has also rejected even non-criminal speech regulations 

that attempt to “‘reduc[e] the adult population . . . to . . . only what is fit for 

children.’”  Denver Area Educ. Telecomms. Consortium, Inc. v. FCC, 518 

U.S. 727, 759 (1996) (invalidating law requiring cable television operators to 

segregate and block “patently offensive” content on certain channels); see also 

United States v. Playboy Entertainment Group, Inc., 529 U.S. 803, 813 (2002) 

(invalidating law requiring cable television operators to scramble channels); 

Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001) (invalidating tobacco 

advertising restrictions aimed at preventing children from viewing such 

advertising); American Library Ass’n v. United States, 201 F. Supp. 2d 401 

(E.D. Pa. 2002) (invalidating law requiring libraries that receive federal funds 

to mandate use of Internet filters for adults and minors).  

II. COPA CANNOT BE SAVED BY RADICAL SURGERY THAT 
WOULD ALTER ITS PLAIN LANGUAGE 

Defendant’s only answer to COPA’s clear impact on protected 

                                                 
 9 Cf. Ginsberg v. New York, 390 U.S. 629 (1968) (upholding restriction on the 
direct commercial sale to minors of material deemed “harmful to minors” 
because it “does not bar the appellant from stocking the magazines and selling 
them” to adults); American Booksellers v. Webb, 919 F.2d 1493, 1501 (11th 
Cir. 1990) (noting that “Ginsberg did not address the difficulties which arise 
when the government’s protection of minors burdens (even indirectly) adults’ 
access to material protected as to them”). 
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speech is to urge radical surgery to re-write the statute and narrow its reach.  

First, he argues that the statute covers only “commercial pornography.”  

Second, he claims that COPA’s exception for material with “serious value for 

minors” will prevent targeting of speech like the plaintiffs’.  Third, he argues 

that the statute applies only to a narrow range of content providers “engaged 

in the business” of providing harmful-to-minors communications.  These 

arguments ignore entirely the plain language of the statute.  Indeed, defendant 

has been remarkably inconsistent in even identifying which limbs of the 

statute to amputate.  This uncertainty only broadens the chilling effect 

COPA’s penalties have on protected expression, and confirms the need to 

invalidate the statute altogether. 

A. COPA Censors Much More Than The Sale 
Of Pornography 

First, defendant claims COPA should be construed to restrict 

only “commercial pornography.”  But COPA covers “written” materials, not 

just images.  Further, the statute covers these images even when such images 

are provided for free, not simply when they are offered for sale.  See 47 

U.S.C. § 231(e)(2)(B).  Because plaintiffs’ sexually explicit speech fits 

squarely within COPA’s plain language, plaintiffs have every reason to 

believe they are at risk of criminal prosecution or civil penalties. 
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Thus, F69
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ArtNet, a fine art vendor on the Web, the government asserted in the Supreme 

Court that “[s]ome of respondents’ exhibits ... plainly do test, and likely 

exceed, the legal limitations imposed by th[e] three prongs” of the harmful-to-

minors test.  See Gov. S. Ct. Br. at 37.  Even under the broadest of definitions, 

these plaintiffs are far from “commercial pornographers.”  In addition, there is 

no meaningful distinction between the particular speech targeted by the 

government and the speech of other plaintiffs.  For example, it is difficult to 

understand why the government asserts that Salon’s Susie Bright columns on 

anal penetration fall within the statute’s ambit, but A Different Light 

Bookstore’s article describing a gay author’s first experience of masturbation, 

and PlanetOut’s archives of online radio shows discussing anal sex and 

masturbation, do not.  Similarly, if ArtNet’s Andres Serrano photographs are 

at risk, other online museum sites with sexually explicit artwork should feel 

similarly threatened and may justifiably self-
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Authors. 

B. 
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either “literary” or “artistic” (indeed, Salon Magazine is an award-winning 

publication), the “serious value” clause does nothing to curb COPA’s broad 

chilling effect.  Those speakers who provide their content purely for its 

entertainment value can find no comfort at all in the serious-value clause.  See 

J.A. at 352-377 (Reilly Testimony regarding PlanetOut); S.C. Supp. J.A. at 

21-22 (Douglas Declaration) (stating that Riot Grrl is a “webzine,” an online 

magazine of communication); see also Amicus Brief of American Society of 

Journalists and Authors.  In addition, because COPA does not exclude 

material with “educational” value, many sex education providers will not 

qualify for the “serious value” exception.  For example, Dr. Tepper noted that 

his Sexual Health Network is specifically designed to help people experience 

sexual pleasure.  See J.A. at 337 (Tepper Testimony) (offering access to 

“sexuality related information, education and other resources” for people with 

chronic illnesses and disabilities).  It is hard to see how this content could 

qualify for COPA’s “scientific value” exception. 

Congress’ own recent report confirms that there is widespread 
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that  

Sex education is highly contentious, and some 
public schools avoid teaching anything about this 
topic because parents have such different 
perspectives on what information is appropriate to 
provide to young people.  Some parents feel that 
providing young people with information on birth 
control is unacceptable because it conveys a 
permissive attitude about premarital sexual activity, 
and some believe that it increases the frequency of 
sexual activity in minors. 

Id. 12  The Report reached similar conclusions about material regarding sexual 

orientation: 

[Some] materials depict what it means to be lesbian 
or gay in sexual orientation; what for some people is 
a description of positive feelings about one’s 
orientation is for others an endorsement of a 
perverse lifestyle.  Having two same-sex people 
identified as a couple or depicting them as kissing is 
very offensive to some people. 

Id.13  Given these findings, plaintiffs and similar speakers have every reason  

                                                 
12 Indeed, in 2001 Congress passed a statute providing funds only for 
abstinence-only education.  The Act states that “none of the funds authorized 
under this chapter shall be used … to provide sex education or HIV – 
prevention education in schools unless that instruction is age appropriate and 
includes the health benefits of abstinence.” 20 U.S.C. § 7906.  Defendant 
himself has indicated that he is opposed to any sexual education for minors 
other than the promotion of abstinence.  Press Release, Planned Parenthood, 
Appointment Watch, at http://www.ppfa.org/About/PRESSRELEASES/ 
122100 attgenAsh.html (last visited Aug. 13, 2002) (Ashcroft voted to support 
“$75 million to be earmarked for abstinence only education” in 1996). 
13 Likewise, defendant here has indicated that he considers homosexuality 
immoral and a bad influence on minors.  Voting against the Employment 
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fear that that they may be prosecuted despite COPA’s exception for material 

with “serious value for minors.”14 

A further problem with the serious value clause is that it fails to 

distinguish speech that lacks value for a six-year-old from speech that lacks 

value for a sixteen-year-old.  Though the government continues to argue that 

the statute could be narrowly construed to censor only material that lacks 

value for older minors, Def. Br. at 27-28, apparently even this construction 

would fail to save Salon Magazine and ArtNet from potential jail time.  Thus 

not only under the plain language of the statute but even under the 

government’s proposed reading, COPA will prohibit teenagers as well as 

adults from accessing material that is protected as to them simply because it 

lacks value for younger children. 

C. Under COPA’s Plain Language, COPA 

                                                                                                                                                    
Nondiscrimination Act, Ashcroft stated that the act “contain[ed] seeds of real 
instability and inappropriate activity, which could grow way out of hand and 
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Applies To All Web Sites That Include Any 
Material That Is Harmful to Minors 

Defendant also wrongly argues that the district court 

misconstrued COPA by “fail[ing] to recognize” COPA’s commercial purposes 

requirement.  Def. Br. at 37.  Yet COPA is clearly not limited to the sale of 

harmful-to-minors material on the Web, but instead applies to speech like that 

of plaintiffs that is provided for free on the Web by commercial businesses.   

The district court correctly interpreted the statute’s “commercial 

purposes” language, holding that “the text of COPA imposes liability on a 

speaker who knowingly makes any communication for commercial purposes 

‘that includes any material that is harmful to minors.’”  ACLU II, 31 F. Supp. 

2d at 480 (emphasis added); see also 47 U.S.C. § 231(a)(1); 47 U.S.C. 

§ 231(e)(2)(B).  A Web speaker is “engaged in the business” of making 

prohibited communications under COPA if she “devotes time, attention, or 

labor to such activities, as a regular course of such person’s trade or business, 

with the objective of earning a profit.”  47 U.S.C. § 231(e)(2)(A)-(B).  The 

statute specifically notes that speakers are subject to prosecution even if 

providing “harmful” materials is not their “sole or principal business or source 

of income.”  47 U.S.C. § 231(e)(2)(B).  In fact, Congress specified three times 

that communications covered by COPA “include[] any material” that may be 

deemed harmful to minors.  See 47 U.S.C. § 231(a)(1); § 231(e)(2)(B) (twice).  
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Defendant’s interpretation would deny any meaning to that phrase.  It is a 

fundamental rule of statutory interpretation that courts should avoid an 

interpretation of a statute that renders certain words meaningless.  73 Am. Jur. 

2d Statutes §151 (“[T]he legislative history of a statute may not compel a 

construction at variance with its plain words ”); see also Gustafson v. Alloyd 

Co., 513 U.S. 561, 574 (1995) (“First, the Court will avoid a reading which 

renders some words altogether redundant.”).  

Based on COPA’s own definitions, the district court correctly 

held that “[b]ecause COPA applies to communications which include, but are 

not necessarily wholly comprised of material that is harmful to minors, it 

logically follows that it would apply to any Web site that contains only some 

harmful to minors material.”  ACLU II, 31 F. Supp. 2d at 480.  Thus, any 

harmful-to-minors material posted on a Web site—even a single book review 

of “The Topping Book, or, Getting Good at Being Bad” on the Web site of 

plaintiff A Different Light Bookstore, J.A. 603 (Laurila PI Exhs.), or one 

Serrano photograph on the Web site of plaintiff ArtNet, J.A. 713 (ArtNet PI 

Exhs.)—would subject the speaker to COPA’s civil and criminal penalties.   

Defendant also attempts to distract the Court from COPA’s plain 

language by proposing a new definition of “regular course of business.”  

Defendant has been inconsistent in its interpretation of “regular” or 
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that customarily involve sexual content.  Specifically, Salon provides a 

discussion group called Table Talk in which users exchange ideas that often 

are sexually explicit in nature.  J.A. at 147 (Talbot Testimony).  Similarly, 

PlanetOut’s Web site always contains chat rooms devoted to sexuality.  J.A. 

359-61 (Rielly Testimony).  In addition, some plaintiffs regularly offer 

sexually explicit columns.  For example, Salon Magazine devotes regular 

columns, features, and discussion boards to candid discussions about sex.  See 

J.A. at 157 (Talbot Testimony) (a key editional mandate for salon.com is to 

promote honest conversations in an “adult and frank fashion about … 

controversial subjects like sex and politics.”). 

In addition, all or nearly all plaintiffs provide archived material 

on their sites and therefore “usually” offer harmful-to-minors 

communications.  For example, ArtNet.com archives all content and thus will 

always contain such material as Andres Serrano’s “A History of Sex (The 

Kiss),” J.A. 713, and Ashley Bickerton’s “Rosie and the General,” J.A. 715.  

Similarly, both Salon’s and CNET’s archives of news stories contain “The 

Starr Report,” which is rife with sexually explicit language.  See Pls. PI Exhs. 

31, 43.  Accordingly, even if the Court were to accept defendant’s definition 

of “engaged in the business,” all plaintiffs (and all sites that archive material) 

would risk prosecution under COPA. 



 
 

39 
 

D. This Court Should Reject the Government’s 
Attempt to Re-Write the Statute 

The district court correctly declined to perform any of the radical 

surgery suggested by the government.  To remedy the breadth of COPA’s 

coverage, this Court would have to change several actual words in the statute.  

To exclude the plaintiffs’ speech and target only “commercial pornographers,” 

it would have to strike out the application of the statute to “written” 

communications.  It would have to re-write the “serious value to minors” 

prong to exclude all speech with “serious value to adults.”  Finally, it would 

have to strike out a phrase – “includes any material that is harmful to minors” 

– that appears three times in the statute.  See supra at 35-39. 

The Supreme Court has specifically rejected narrowing 

constructions in similar circumstances.  As the Court explained in refusing to 

re-write the Communications Decency Act, courts should decline to “‘draw 

one or more lines between categories of speech covered by an overly broad 

statute, when Congress has sent inconsistent signals as to where the new line 

or lines should be drawn.’”  ACLU I, 521 U.S. at 884 (quoting United States v. 

National Treasury Employees Union, 513 U.S. 454, 479 n.26 (1995)).  Just as 

CDA could not be fixed, COPA cannot be rewritten to “‘conform it to 

constitutional requirements.’”  ACLU I, 521 U.S. at 884-85 (quoting Virginia 
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v. American Booksellers Ass’n, 484 U.S. 383, 397 (1988)).  To attempt such a 

major rewriting of the statute would clearly constitute a “‘serious invasion of 

the legislative domain.’”  ACLU I, 521 U.S. at 884 (quoting United States v. 

National Treasury, 513 U.S. 454, 479 n.26 (1995)).16   

III. EVEN ACCEPTING ALL OF THE GOVERNMENT’S 
RADICAL SURGERY, COPA WOULD STILL 
UNCONSTITUTIONALLY PROHIBIT PROTECTED 
EXPRESSION 

Even if the Court could re-write the statute in every way 

suggested by the government above, the government’s reading of the statute 

still unquestionably suppresses a broad range of speech protected for adults.  

Even under the government’s reading of the statute, COPA would still apply 

to speech that under any definition is not “obscene,” and is therefore 

protected, for adults.  It would still apply to speech in Web-based chat rooms 

and discussion boards that is not even covered by the statute, because there is 

no way to segregate harmful-to-minors speech in these fora.  See infra at 44-

45.  It would still apply not just to speech that is for sale on the Web, but to 

the vast majority of speech that is available on the Web for free. 

In addition, the government has interpreted COPA to prohibit a 

                                                 
16 “It would certainly be dangerous if the legislature could set a net large 
enough to catch all possible offenders, and leave it to the courts to step inside 
and say who could be rightfully detained, and who should be set at large.  This 
would, to some extent, substitute the Judicial for the Legislative Department 
of the Government.”  United States v. Reese, 92 U.S. 214, 221 (1875). 
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single harmful-to-minors Web page on a Web site, despite COPA’s 

requirement that speech should be considered “as a whole.”  47 U.S.C. 

§ 231(e)(6)(C).  On the Web, speech by different content providers and on 

different computers around the world is seamlessly linked together.  As 

Justice Kennedy noted in his concurrence, “It is unclear . . . what constitutes 

the denominator – that is, the material to be taken as a whole – in the context 

of the World Wide Web.”  122 S. Ct. at 1721; see also ACLU II, 31 F. Supp. 

2d at 484, ¶17 (“From a user’s perspective, [the Web] may appear to be a 

single, integrated system.”).  The government apparently concluded that some 

plaintiffs are liable based on single pages viewed in isolation from their Web 

sites as a whole.  See Gov. Br. at 17.  For example, it referred to a single 

Serrano photograph, ignoring all of the non-explicit fine art available on the 

ArtNet web site.  Given the government’s position, it is difficult to imagine a 

construction of the “as a whole” requirement that would significantly limit the 

breadth of COPA’s coverage. 

Finally, the government’s position on venue and community 

standards confirms COPA’s overbreadth.  The government has conceded that 

regardless of whether COPA is read to apply local or national community 

standards – a question ultimately left unanswered by the Supreme Court in its 

recent opinion – “the actual standard applied is bound to vary by community.”  
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IV. BECAUSE COPA SUPPRESSES PROTECTED EXPRESSION, THE 
DISTRICT COURT CORRECTLY ENJOINED ITS ENFORCEMENT 

A. COPA’s Defenses Pose Tremendous 
Burdens On Online Speakers And Users 
That Will Suppress Protected Speech 

As the district court correctly held, “[a] statute which has the 

effect of deterring speech, even if not totally suppressing speech, is a restraint 

on free expression.”  ACLU II, 31 F. Supp. 2d at 493 (citing Fabulous, 

Assocs., Inc. v. Pennsylvania Pub. Util. Comm’n , 896 F. 2d 780, 785 (3d Cir. 

1980)).  Here the record clearly indicates that COPA so deters speech.   

1. COPA Would Require Web-Based Interactive 
Chat Rooms And Discussion Groups To Restrict 
Speech That Is Not Even Covered By The Statute 

The evidence showed that Web-based chat rooms and discussion 

groups are vitally important features that contribute to the popularity of many 

commercial Web sites.  J.A. 148-49, 358-59 (Talbot, Rielly Testimony).  They 

are some of the “vast democratic for[a] of the Internet,” providing Web users 

with equal access and an equal voice.  ACLU I, 521 U.S. at 868.  Hundreds of 

thousands of people have communicated with each other on plaintiffs’ sites 

alone, which represent only a miniscule portion of the discussions occurring at 

any given moment on the Web.  Yet COPA would require that users of any 

interactive forum provide a credit card or adult access code before entering the 

discussion – even if the discussion contains a wide range of speech that is not 
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harmful to minors.  As the district court held,  

the uncontroverted evidence showed that there is no 
way to restrict the access of minors to harmful 
materials in chat rooms and discussion groups, 
which the plaintiffs assert draw traffic to their sites, 
without screening all users before accessing any 
content, even that which is not harmful to minors, or 
editing all content before it is posted to exclude 
material that is harmful to minors.  This has the 
effect of burdening speech in these fora that is not 
covered by the statute.   
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over 18 million subscribers.  See generally J.A. at 389-90 (Farmer Testimony) 

(discussing the absence of credit card verification generally on the web).  For 

these speakers, the credit card defense is no defense at all.  See ACLU I, 521 

U.S. at 881-82; ACLU v. Reno, 929 F. Supp. at 856.  In addition, COPA will 

prevent all adults who do not have credit cards from accessing harmful-to-

minors materials on the Web.  For these adults, COPA operates as a complete 

ban on their ability to access protected speech.  ACLU I, 521 U.S. at 874-75.  

COPA will deter most adults (even those with credit cards) from 

accessing restricted content, because Web users are simply unwilling to 

provide identifying information in order to gain access to content.  To utilize 

either COPA’s adult access code or credit card defense, Web providers would 

have to require all of their users to provide identifying information before 

accessing protected speech, perhaps to an untrusted third-party Web site.  J.A. 

379 (Farmer Testimony).  Plaintiffs testified that their customers would 

simply forgo accessing their material entirely if forced to apply for an adult 

access code, provide a credit card number, or pay for content.  J.A. 330-31, 

344, 367-68, 370 (Barr, Rielly, Tepper Testimony).  The record shows that up 

to 75% of Web users are deterred by registration requirements.  J.A. 227, 238 

(Hoffman Testimony).  Another peer-reviewed study showed that two-thirds 

of consumers would not give up personal information to web sites even in 
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exchange for money.  J.A. 227, 238 (Hoffman Testimony).17 

Web users who wish to access sensitive or controversial 

information are even less likely to register to receive it.  For example, Dr. 

Tepper testified that persons who access the Sexual Health Network “have 

already been too embarrassed or ashamed to ask even their doctor.  I think if 

they come across this barrier to access, that they are just not going to take the 

next step and put their name and credit card information in.”  J.A. 344 (Tepper 

Testimony).   The use of credit card or adult access code verification may also 

require users to pay a fee, further increasing COPA’s deterrent effects.  J.A. 

396 (Farmer Testimony).  Finally, the evidence showed that plaintiffs’ users 

would be deterred by adult access code services that cater to the pornography 
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but [because of] the risk of driving this particular type of protected speech 
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the Children’s Internet Protection Act (“CIPA”), a federal law that mandates 

the use of Internet filters in public libraries that receive federal funds.  

American Library Ass’n v. U.S., 201 F. Supp. 2d 401 (E.D. Pa. 2002).  The 

court held that the ability of patrons to ask for a particular web site to be 

unblocked did not save the statute.  “[C]ontent-based restrictions that require 

recipients to identify themselves before being granted access to disfavored 

speech are subject to no less scrutiny than outright bans on access to such 

speech.”  Id. at 486.  CIPA, like COPA, targets harmful-to-minors speech.  

The court found that “library patrons will be reluctant and hence unlikely to 

ask permission to access ... erroneously blocked Web sites containing 
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Court explained when striking down the Child Pornography Prevention Act 

(“CPPA”), “[t]he Government raises serious constitutional difficulties by 

seeking to impose on the defendant the burden of proving his speech is not 

unlawful.  An affirmative defense applies only after prosecution has begun, 

and the speaker must himself prove, on pain of a felony conviction, that his 

conduct falls within the affirmative defense.”  122 S. Ct. at 1404; see also 

Shea v. Reno, 930 F. Supp. 916, 944 (S.D.N.Y. 1996) (striking down the 

federal CDA, and noting that affirmative defenses “in no way shield[] a 

content provider from prosecution”), aff’d, 521 U.S. 1113 (1997).   

Speakers who want to communicate harmful-to-minors materials 

to adults are forced by COPA into the Hobson’s choice of risking prosecution 

or implementing costly defenses.  As the district court held, the result instead 

is certain to be widespread self-censorship.  Most significantly, since content 

providers know that most users will not register to gain access to restricted 

speech, “the loss of users of such material may affect the speakers’ economic 

ability to provide such communications.”  ACLU II, 31 F. Supp. 2d at 495.  

Content providers depend on drawing a high level of traffic to their site to 

attract and retain advertisers and other investors.  J.A. 144, 221 (Talbot, 

Hoffman Testimony).  Many content providers would not bother to shoulder 

the burdens of setting up age verification systems that few if any users would 



 
 

51 
 

utilize, and that would cause a drastic decrease in traffic.  J.A. 331 (Barr 

Testimony).  Instead, “content providers may feel an economic disincentive to 

engage in communications that are or may be considered to be harmful to 

minors and thus, may self-censor the content of their sites.”  ACLU II, 31 F. 

Supp. 2d at 495; see supra at 10-13. 

In addition, the evidence established that content providers who 

institute credit card verification would incur substantial start-up and per-

transaction costs.  J.A. 382-383 (Farmer Testimony); supra at 15-16.  Content 

providers may have to charge the user’s card to allow access to content, as 

defendant was unable to prove that credit card companies will verify a credit 

card in the absence of a commercial transaction.  J.A. 497 (Alsarraf 

Testimony); supra at 15-16.  If a content provider used third-party adult 

verification through adult access codes, users would also be required to pay a 

fee to access material that speakers wish to make available for free.  J.A. 440 

(Alsarraf Testimony). 

The Supreme Court has routinely struck down economic burdens 

on the exercise of protected speech.  In Erznoznik v. City of Jacksonville, 422 

U.S. 205, 217 (1975), the Court invalidated a statute requiring theater owners, 

to avoid prosecution, either to “restrict their movie offerings or construct 

adequate protective fencing which may be extremely expensive or even 
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on speech.  See Def. Br. at 44; Congressional Amici at 2.  Rather, they argue 

that COPA’s burdens are “reasonable.”  Of course, as defendant is aware, the 

relevant First Amendment test is not whether COPA is “reasonable” but rather 

whether defendant can overcome the presumption of unconstitutionality by 

proving that COPA is a narrowly tailored means of achieving a compelling 

government interest.  As illustrated above, given the tremendous burdens 

COPA imposes on the protected speech of adults, COPA is far from narrowly 

tailored and thus clearly fails this strict constitutional scrutiny.  Yet defendant 

asserts that “[i]n this case, the burdens the statute imposes are no different in 

kind or degree from the display requirements that many states impose on 
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courts around the country have now struck down seven state harmful-to-

minors display laws modeled on COPA and enacted to govern the Internet 

because they unconstitutionally deter adults from accessing protected speech.  

See Cyberspace Communications v. Engler, 55 F. Supp. 2d 737 (E.D. Mich. 

1999), aff’d, 238 F.3d 420 (6th Cir. 2000) (Michigan); ACLU v. Johnson, 4 F. 

Supp. 2d 1029 (D.N.M. 1998), aff’d, 194 F. 3d 1149 (10th Cir. 1999) (New 

Mexico); American Libraries Ass’n v. Pataki, 969 F. Supp. 160 (S.D.N.Y. 

1997) (New York); PSINet, Inc. v. Chapman, 108 F. Supp. 2d 611 (W.D. Va. 

2000) (Virginia); American Booksellers Found. for Free Expression v. Dean, 

202 F. Supp. 2d 300 (D. Vt. 2002) (Vermont); American Civil Liberties Union 

v. Napolitano, No. Civ. 00-505 TUC ACM (D. Ariz. June 14, 2002) (order 

granting permanent injunction) (Arizona); Bookfriend v. Taft, No. C3-02-210 

(S.D. Ohio Aug. 2, 2002) (granting temporary restraining order) (Ohio). 

Second, defendant ignores Fabulous,  in which this Court struck 

down, as too burdensome on adult speech rights, a statute that required adult 

access codes in order to receive phone communications that were harmful to 

minors.  See supra at 50. 

Third, unlike COPA, none of the blinder rack statutes requires 

adults to pay for speech that would otherwise have been accessible for free, 
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alternatives for protecting children, and both concluded that applying criminal 

laws to protected speech on the Internet poses significant First Amendment 

problems while failing to protect children effectively.  See COPA Report, at 9, 

11, 13, 25, 39; NRC Report, Executive Summary at 11-13 (summarizing 

alternatives); Section 14.4.3 (“in an online environment in which it is very 

difficult to differentiate between adults and minors, it is not clear whether 

denying access based on age can be achieved in a way that does not unduly 

constrain the viewing rights of adults”). 

As this Court previously affirmed, the district court found that 

COPA was ineffective because “minors may be able to gain access to harmful 

to minors material on foreign Web sites, non-commercial sites, and online via 

protocols other than http.”  ACLU II, 31 F. Supp. 2d at 496; see also 217 F.3d 

at 177 n.21.  The COPA Report similarly found that requiring age verification 

systems would not be “effective at blocking access to [non Web-based] chat, 

newsgroups, or instant messaging.”  COPA Report at 27.  The COPA Report 

also found that COPA’s protections are underinclusive, given the law’s 

inability to reach inappropriate material originating from abroad.  Id. at 11, 13, 

25, 39.  In addition, the NRC Report noted that the international nature of the 

Internet “poses substantial difficulties,” NRC Report at 12, which as the 

district court found “demonstrates the problems this statute has with 
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efficaciously meeting its goal.”  ACLU II, 31 F. Supp. 2d at 496; see also 

ACLU I, 929 F. Supp. at 848, ¶117, 882-83; Pataki, 969 F. Supp. at 178. 

Under strict (and even intermediate) scrutiny, a law “may not be 

sustained if it provides only ineffective or remote support for [defendant’s] 

purpose.”  Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n, 447 

U.S. 557, 564 (1980).  Defendant bears the burden of showing that its scheme 

will in fact alleviate the alleged “harms in a direct and material way.”  Turner 

Broadcasting. Sys., Inc. v. FCC, 512 U.S. 622, 624 (1994).  Especially given 

the recent Congressional reports, it is clear that the district court correctly 

found that defendant did not meet this burden.  Justice Scalia wrote in Florida 

Star v. B.J.F. that “a law cannot be regarded as . . . justifying a restriction 

upon truthful speech, when it leaves appreciable damage to [defendant’s] 

supposedly vital interest unprohibited.”  491 U.S. 524, 541-42 (1989) (Scalia, 

J., concurring). 

Moreover, the district court correctly held that COPA is not the 

least restrictive means of achieving defendant’s asserted interest.  See ACLU 

II, 31 F. Supp. 2d at 496-97; see also Sable, 492 U.S. at 126 (“It is not enough 

to show that the Government’s ends are compelling; the means must be 

carefully tailored to achieve those ends.”).  The record shows, and both 

reports by Congress now confirm, that many alternative means are more 
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effective at addressing minors’ access to certain material.  The COPA Report 

applauds the use of “voluntary methods and technologies to protect children,” 

and notes that, “[c]oupled with information to make these methods 

understandable and useful, these voluntary approaches provide powerful 

technologies for families.”  COPA Report at 39; see also id. at 8, 21, 25, 27; 

NRC Report, Executive Summary at 10 (“filters can be highly effective in 

reducing the exposure of minors to inappropriate content if the inability to 

access large amounts of appropriate material is acceptable”); see generally id. 

at Section 2.  

The NRC Report also highlights a number of other specific steps 

that the government can take to address the availability of sexually explicit 

material to minors online, including to: 

promote media literacy and Internet safety education 
(including development of model curricula, support 
of professional development for teachers on Internet 
safety and media literacy, and encouraging outreach 
to educate parents, teachers, librarians, and other 
adults about Internet safety education iddues); 
support development of and access to high-quality 
Internet material that is educational and attractive to 
children in an age-appropriate manner; and support 
self-regulatory efforts by private parties. 

 
NRC Report at 8.  The NRC Report also noted that “neither technology nor 

policy can provide a complete – or even a nearly complete – solution....  
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[S]ocial and educational strategies to develop in minors an ethic of 

responsible choice and the skills to effectuate these choices and to cope with 

exposure are foundational to protecting children from negative effects that 

may result from exposure to inappropriate material or experiences on the 

Internet.”  Id., Executive Summary, at 12; see also id. at Chapter 10.  All of 

these approaches are notably less restrictive than COPA’s criminal ban.  See 

ACLU I, 521 U.S. at 879; Denver Area, 518 U.S. at 759-60 (informational 

requirements and user-based blocking are more narrowly tailored than 

speaker-based schemes as a means of limiting minors’ access to indecent 

material on cable television); Playboy, 529 U.S. at 815 (finding that requiring 

cable operators upon request by a subscriber to scramble or block any 

unwanted channel was less restrictive alternative than forcing operations to 

scramble channels as a default). 

Of course, as Congress has now reiterated in its two reports, 

defendant can also address its interest by vigorously enforcing other criminal 

statutes, such as obscenity and child pornography laws.  See NRC Report at 

Section 14; see also id. at Section 9.1; COPA Report at 43. 20 

                                                 
20 Even if there were not the many viable alternatives discussed above, this 
Court rightly held that “‘[t]he State may not regulate at all if it turns out that 
even the least restrictive means of regulation is still unreasonable when its 
limitations on freedom of speech are balanced against the benefits gained 
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from those limitations.’”  217 F.3d at 179 (quoting Carlin Communications, 
Inc. v. FCC, 837 F.2d 546, 555 (2d Cir. 1988). 
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CONCLUSION 

For the reasons stated above, plaintiffs respectfully request that 

this Court affirm the district court’s decision granting a preliminary injunction 
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STATEMENT OF THE ISS U E 

Whether a federal criminal law violates the First Amendment by 

suppressing a wide range of speech on the World Wide Web (the “Web”) that 

adults are entitled to communicate and receive.  

I N T R O D U C T I O N 

This Court considers for a second time the constitutionality of the Child 

Online Protection Act (“COPA”), which imposes severe criminal and civil 

penalties on the display of constitutionally protected, non-obscene materials 

on the Internet.  Last term the Supreme Court issued a “quite limited” decision 

in this case which left the lower court’s injunction against COPA in place.  

Ashcroft v. American Civil Liberties Union (“ACLU II”), 122 S. Ct. 1700, 

1713 (2002), rev’g in part American Civil Liberties Union v. Reno, 217 F. 3d 

162 (3d Cir. 2002), aff’g 31. F. Supp. 2d 473 (E.D. Pa. 1999).  The Court 

remanded to this Court for consideration of the “very real likelihood that 

[COPA] is overbroad.”  Id. 122 S. Ct. at 1716 (Kennedy, J., concurring).  

Though COPA purports to restrict only the availability of materials to minors, 

the district court correctly found that COPA would prohibit adults from 

communicating and receiving expression that the First Amendment clearly 

protects.  Since this Court’s prior ruling, Congress itself 
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 8) The following plaintiffs do not have parent companies nor do any 

publicly held companies own ten percent or more of their stock: Addazi Inc. 

d/b/a Condomania, American Booksellers Foundation for Free Expression, 


