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INTRODUCTION 
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accommodations; and universities claimed a religious liberty right to discriminate against 

African-American students. Fortunately, in each of these cases, courts squarely rejected the 

claims, recognizing that the right to religious liberty does not encompass the right to discriminate 

against others. This Court should come to the same conclusion here. Indeed, acceptance of 

Plaintiffs’ claims would not only contravene this clear and consistent precedent, but would also 

open the door for arguments that countless anti-discrimination and other important laws should 

be unenforceable in the face of a claim that the discrimination is mandated by a religious belief.          

FACTUAL BACKGROUND 

The Patient Protection and Affordable Care Act (“ACA”) provides that certain preventive 

services must be offered in health insurance plans without cost-sharing. Pub. L. No. 111-148, 

sec. 1001, § 2713(a), 124 Stat. 119, 131 (2010) (to be codified at 42 U.S.C. § 300gg-13(a)). In an 

effort to help eliminate some forms of gender inequality by equalizing men and women’s health 

care coverage, Congress added the Women’s Health Amendment (“WHA”) to the ACA, which 

requires health insurance plans to cover additional preventive services for women. Id. sec. 1001, 

§ 2713(a)(4), 124 Stat. at 131 (to be codified at 42 U.S.C. § 300gg-13(a)(4)). 

The WHA was crucial to ensuring that women receive coverage for preventive services. 

Indeed, prior to its introduction, coverage for these services was absent from the ACA. See 155 

Cong. Rec. S11987 (daily ed. Nov. 30, 2009) (statement of Sen. Mikulski) (noting that the ACA 

did not cover key preventive services for women). In passing the WHA, Senator Reid explained 

that the WHA was necessary for “millions of women who are being discriminated against . . . .” 

155 Cong. Rec. at S12020 (daily ed. Dec. 1, 2009) (statement of Sen. Reid). As Senator Mikulski 

noted: “Often those things unique to women have not been included in health care reform. Today 

we guarantee it and we assure it and we make it affordable by dealing with copayments and 
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deductibles . . . .” 155 Cong. Rec. at S11988 (daily ed. Nov. 30, 2009) (statement of Sen. 

Mikulski) (emphasis added). In particular, Congress intended to address gender disparities in 

out-of-pocket health care costs, much of which stem from reproductive health care:   

Not only do [women] pay more for the coverage we seek for the same age and the same 
coverage as men do, but in general women of childbearing age spend 68 percent more in 
out-of-pocket health care costs than men. . . .  
  . . . . 
This fundamental inequity in the current system is dangerous and discriminatory and we 
must act. The prevention section of the bill before us must be amended so coverage of 
preventive services takes into account the unique health care needs of women throughout 
their lifespan.  

 
 155 Cong. Rec. at S12027 (daily ed. Dec. 1, 2009) (statement of Sen. Gillibrand).   

To implement the WHA, the Institute of Medicine (“IOM”), an independent, nonprofit 

organization that works outside of government to provide unbiased and authoritative advice to 

decision makers and the public, “review[ed] what preventive services are necessary for women’s 

health and well-being” and developed recommendations for comprehensive guidelines. INST. OF 

MEDICINE, CLINICAL PREVENTIVE SERVICES FOR WOMEN: CLOSING THE GAPS 2, 21 (2011) 

(“CLOSING THE GAPS”). Among other things, the report recommended that the preventive 

services include “the full range of Food and Drug Administration-approved contraceptive 

methods, sterilization procedures, and patient education and counseling for women with 

reproductive capacity.” Id
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In announcing the final rule, the government recognized that the ability to access 

contraception is 
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ARGUMENT 

I. THE CONTRACEPTION RULE FURTHERS THE COMPELLING 
GOVERNMENT INTEREST IN ERADICATING DISCRIMINATION 

One of the main questions in this case is whether secular, for-profit corporations can 

discriminate against their female employees by denying them the benefits the government has 

found to be a critical means of helping promote women’s equality and eradicating 

discrimination. While today’s controversy centers around health insurance benefits for 

contraception, the fundamental question – whether religious objections can trump neutral laws 

designed to eradicate discrimination – is not unique to this context. Indeed, it has arisen in 

numerous other contexts over the last five decades. For example: 

● Almost twenty years ago, in 1993, a secular, private school maintained a 

“Protestant-only” hiring policy based on the school’s founder’s religious beliefs. Under this 

policy, the school refused to hire a substitute French language teacher b.00014a0 TD
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● In 1966, three African-American residents of South Carolina brought a suit 

against Piggie Park restaurants, and their owner, Maurice Bessinger, for refusal to serve them.  

Bessinger argued that enforcement of the Civil Rights Act of 1964’s public accommodations 

provision violated his religious freedom “since his religious beliefs compel[led] him to oppose 

any integration of the races whatever.” Newman v. Piggie Park Enters., Inc., 256 F. Supp. 941, 

944 (D.S.C. 1966), aff’d in relevant part and rev’d in part on other grounds, 377 F.2d 433 (4th 

Cir. 1967), aff’d and modified on other grounds, 390 U.S. 400 (1968). 

In each of these cases, entities and individuals tried to invoke the mantle of religious 

freedom to avoid compliance with laws designed to advance equality, and each time their claims 

were rejected. As these cases recognized, the right to religious liberty is not absolute. It does not 

give businesses or individuals carte blanche to discriminate against others, deny others their 

rights, ignore important laws, or foist their religious beliefs on their employees. As the District 

Court in South Carolina explained in rejecting the free exercise claim of a restaurant owner who 

refused to serve African-American customers:     

Undoubtedly defendant . . . has a constitutional right to espouse the religious beliefs of 
his own choosing, however, he does not have the absolute right to exercise and practice 
such beliefs in utter disregard of the clear constitutional rights of other citizens. This 
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interest). The same is true here. As discussed above, and as the government points out in its 
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also recognized the direct relationship between women’s reproductive health decisions and their 

equal participation in society: “The ability of women to participate equally in the economic and 

social life of the Nation has been facilitated by their ability to control their reproductive lives.”
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Human Services, the link between the contraceptive coverage requirement and the religiously 

prohibited behavior is simply too attenuated to amount to a substantial burden. No. 12-CV-476, 

2012 WL 4481208, at *6-7 (E.D. Mo. Sept. 28, 2012), stay granted, No. 12-CV-3357 (8th Cir. 

Nov. 28, 2012); see also Hobby Lobby Stores v. Sebelius, 870 F. Supp. 2d 1278, 1294 (W.D. 

Okla. 2012) (denying motion for preliminary injunction in challenge to contraception rule 

because the plaintiffs were unlikely to succeed in showing that the rule imposed a substantial 

burden on their religion because of the “indirect and attenuated relationship” between the 

plaintiffs’ religious beliefs and the rule’s requirements); Korte v. Sebelius, No. 3:12-CV-1072, 

2012 WL 6553996, at *10 (S.D. Ill. Dec. 14, 2012) (same); Defs.’ Br. at 20-22. The O’Brien 

court recognized that the contraceptive rule, which neither requires employers to physically 

provide contraception to their employees, nor endorse the use of contraception, does not 

substantially burden religious beliefs solely by requiring an expenditure of money “that might 

eventually be used by a third party in a manner inconsistent with [an employer’s] religious 

values.” O’Brien at *7; cf. Zelman v. Simmons-Harris, 536 U.S. 639, 652 (2002) (holding that 

school voucher program did not violate the Establishment Clause because parents’ “genuine and 

independent pr
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a university’s requirement that they pay a registration fee on the ground that it was used to 

subsidize the school’s health insurance program, which covered abortion care. Id. at 1297. The 
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have a constitutional right to refuse to comply with laws designed to eradicate discrimination. 

Newman, 256 F. Supp. at 945.               

For the foregoing reasons, Plaintiffs’ Motion for a Preliminary Injunction should be 

denied. 

     Respectfully submitted, 
  
     s/Mary Catherine Roper 
     Mary Catherine Roper 
     PA ID No: 71107     
     AMERICAN CIVIL LIBERTIES FOUNDATION 
          OF PENNSYLVANIA 

P.O. Box 40008 
Philadelphia, PA 19106 
(215) 592 1513 ext. 116 (tel) 
(215) 592-1343 (fax) 

     mroper@aclupa.org 
      
 

Witold J. Walczak  
     PA ID No.: 62976 

AMERICAN CIVIL LIBERTIES FOUNDATION 
          OF PENNSYLVANIA 

313 Atwood Street 
Pittsburgh, PA 15213 
(412) 681-7864 (tel) 
(412) 681-8707 (fax)   
vwalczak@aclupa.org 

 
 
     Brigitte Amiri 
     *Pro hac vice motion pending 
     AMERICAN CIVIL LIBERTIES UNION 
     125 Broad Street, 18th Floor 
     New York, NY 10004 
     (212) 549-2633 
     bamiri@aclu.org 
 
 
Dated:   December 20, 2012.      
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