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MEMORANDUM OPINION 

The government challenges two orders issued by Magistrate 

Judge John Facciola )  

under 18 u.s.c. § 2705(b). The first order invited 

Twitter, Inc. ("Twitter") 

o

n

 

the merits of the government's application. The second order 

instructed the government to file a public, redacted copy of its 
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18 U.S.C. § 2705(b), the government's application for a non

disclosure order will be granted, and the related court records 

will be sealed under Rule 6(e) of the Federal Rules of Criminal 

Procedure. 

BACKGROUND 

On March 20, 2014, the government filed an application and 

proposed order under 18 U.S.C. § 2705(b) for an order commanding 

Twitter not to notify any person of the existence or content of 

grand jury subpoena #GJ2014031422765 for 90 days or until 

further court order. The government also moved to seal the 

application and proposed order under Rule 6(e) of the Federal 

Rules of Criminal Procedure. 

On March 24, 2014, the magistrate judge issued an order 

inviting Twitter to intervene as a respondent and file a notice 

on the public docket indicating whether Twitter intended to be 

heard on the merits of the government's application. In 

addition, the magistrate judge ordered Twitter not to disclose 

to any individual outside of Twitter information regarding the 

federal grand jury subpoena. A second order, issued by the 

magistrate judge on the same day, instructed the government to 

file a public, redacted copy of its application for a non

disclosure' order and proposed order. 
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government's application for an order under 18 U.S.C. § 2705(b). 

The government moved 
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"placing this authorization in an entirely separate subsection 

emphasizes that it is not restricted in any way by any other 

specific grant of authority to magistrates." Id. It has been 

in accordance in part with § 636(b) (3) that the district court 

has traditionally assigned to the magistrate judges all of the 

government's ap~lications for non-disclosure orders. 

With respect to the question of jurisdiction, this 

challenge appears to raise questions of first impression. Both 

the Federal Rules of Criminal Procedure and the Local Criminal 

Rules set forth clear pro9edures for objecting to a magistrate 

judge's order, or report and recommendation, in pretrial 
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However, case law discussing subsection {b) (3) does provide 

some guidance. Existing precedent suggests that "additional 

duties" delegated to magistrate judges under subsection (b) (3) 

remain under the supervision and control of the district court 

and accordingly, 
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regarding "a subscriber to or customer of such service." 18 

u.s.c. § 2703(c) (2). When the government is acting under 18 

U.S.C. § 2703, it may apply for a court order "commanding a 

provider to whom a warrant, subpoena, or court order is 

directed, for such period as the court deems app~opriate, not to 

notify any other person of the existence of the warrant, 

subpoena, or court order." Id. § 2705(b). Upon application by 

the government: 

Id. 

The court shall enter such an order if it determines 
that there is reason to believe that notification of 
the existence of the warrant, subpoena, or court order 
will the the 

by by 
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order. See id. § 2703{d) ("A court issuing an order pursuant to 

this section, on a motion made promptly by the service provider, 

may quash or modify such order, if the information or records 

requested are unusually voluminous in nature or compliance with 

such order otherwise would cause an undue burden on such 

provider."). Accordingly, there is no statutory basis in the 

record for an order inviting Twitter to intervene to be heard on 

the merits of the government's application. 3 

B. Order to file a redacted copy 

"Unlike typical judicial proceedings, grand jury 

vroceedings and related matters operate under a strong 

presumption of secrecy." In re Sealed Case, 199 F.3d 522, 526 

(D.C. Cir. 2000). Rule 6(e) (6) of the Federal Rules of Criminal 

Procedure provides that "[r]ecords, orders, and subpoenas 

relating to grand-jury proceedings must be kept under seal to 

the extent and as long as necessary to prevent the unauthorized 

disclosure of a matter occurring before a grand jury." Fed. R. 

Crim. P. 6(e) (6); see In re Grand Jury Subpoena, Judith Miller, 

438 F.3d 1138, 1139 (D.C. Cir. 2006). The Supreme Court has 

"consistently . recognized that the proper functioning of 

our grand jury system depends upon the secrecy of grand jury 

3 Nor does the order substantiate that any presumption of 
public access to court documents overrides·congress' careful 
crafting of methods and timing for challenging non-public non
disclosure orders about non-public grand jury subpoenas. 
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right of access to the government's non-disclosure application 

and proposed order. As the D.C. Circuit has held, there is no 

First Amendment right of access to grand jury materials, 

including "ancillary materials" related to ongoing grand jury 

investigations. Judith Miller, 493 F.3d at 154 ("Although 

public access plays an important role in other aspects of the 

judicial process, 'there is no First Amendment right of access 

to grand jury proceedings,' nor do First Amendment protections 

extend to ancillary materials dealing with grand jury 

matters[.)" {quoting Dow Jones, 142 F.3d at 499)). The court 

filings that the government seeks to seal are ex parte 

applications and orders relating to an ongoing, confidential, 

criminal investigation by a federal grand juiy. Therefore, the 

government's application and proposed order are protected from 

disclosure under Rule 6{e) as ancillary materials related to an 

ongoing grand jury investigation, and the+e is no First 

Amendment right of public access to these court records. 

Similarly, there is no common law right of access to grand 

jury-related materials. See, e.g., In reSealed Case, 199 F.3d 

522, 526 (D.C. Cir. 2000) ("There is a plethora of authority 

recognizing that the grand jury context presents an unusual 

setting where privacy and secrecy are the norm."); Dow Jones, 

142 F.3d at 504 ("Although some have identified a common law 

tradition of public access to criminal trials, this never 
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extended to preindictment, pretrial proceedings involving a 

grand jury."). Therefore, although there is a general 

presumption of public access to 
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CONCLUSION 

The orders inviting Twitter to intervene and instructing 

'the government to file a public, redacted copy of the non-

disclosure application are not supported by the text of 18 

U.S.C. § 2705(b), Rule 6(e) of the Federal Rules of Criminal 

Procedure, or the applicable D.C. Circuit precedent regarding 

access to grand jury-related materials. Accordingly, the 

magistrate judge's orders will be vacated. Because the 

government has met its required showing under§ 2705(b), the 

government's application for a non-disclosure order will be 

granted, and the government's request to seal the application 

and resulting order under Rule 6(e) (6) of the Federal Rules of 

Criminal Procedure will be granted. Separate orders accompany 

this memorandum opinion. 

SIGNED this 2~ 'fh day of April, 2014. 

RICHARD W. ROBERTS 
Chief Judge 


