
Q\ 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 

IN THE MATTER OF THE ) 
APPLICATION OF THE UNITED ) 
STATES OF AMERICA FOR AN ORDER ) 

FILED 
APR 2 8 2014 

Clerk, u.s. Disb1ct & Benkrupt§Y, 
courts for tbe District of C:6l•l~JJW~ 

OF NONDISCLOSURE PURSUANT TO ) Misc. Action No. 14-287 
18 U.S.C. § 2705(b) FOR ) 
GRAND JURY SUBPOENA ) 
#GJ201A031422709 ) _______________________________ ) 

MEMORANDUM OPINION 

The government challenges two orders issued by Magistrate 

Judge John Facciola regarding the government's application for 

an order under 18 U.S.C. § 2705(b). The first order invited 

Yahoo!, Inc. ("Yahoo") to intervene as a respondent and file a 

notice with the court on whether Yahoo intended to be heard on 

the merits of the government's application. The second order 

instructed the government to file a public, redacted copy of its 

application and draft order. Because the express terms of 18 

U.S.C. § 2705(b) ·and applicable legal precedent governing public 

access to grand jury proceedings and materials do not support 

the first order inviting Yahoo to intervene or the second order 

instructing the government to file a public, redacted copy of 

the non-disclosure application, the orders will be vacated. In 

addition, because the government has provided facts sufficient 

to support issuing an order for delayed notice under 18 U.S.C. 
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§ 270S(b), the government's application for a non-disclosure 

order will be granted, and the related court records will be 

sealed under Rule 6(e) of the Federal Rules of Criminal 

Procedure. 

BACKGROUND 

On March 20, 2014, the government filed an application and 

proposed order under·1a U.S.C. § 2705(b) for an order commanding 

Yahoo not to notify any person of the existence or content of 

grand jury subpoena #GJ2014031422709 for 90 days or until 

further court order. The government also moved to seal the 

application and proposed order under Rule 6(e) of the Federal 

Rules of Criminal Procedure. 

On March 24, 2014, the magistrate judge issued an order 

inviting Yahoo to intervene as a respondent and file a notice on 

the public docket indicating whether Yahoo intended to be heard 

on the merits of the government's applica~ion. In addition, the 

magistrate judge ordered Yahoo not to disclose to any individual 

outside of Yahoo information regarding the federal grand jury 

subpoena. A notic3w367e 
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government's applicatio-n for an order under 18 U.S. C. § 2705 (b) . 

The government moved to vacate the orders issued by the 

magistrate judge and moved for the district court to grant its 

application for a nondisclosure order. In addition, the 

government moved to seal the appeal and resulting order. 

On that same day, Yahoo was ordered not to file during 
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emphasizes that it ·is not restricted in any way by any other 

specific grant of authority to magistrates." Id. It has been 

in accordance in part with § 636(b) (3) that the district court 

has traditionally assigned to the magistrate judges all of the 

government's applications for non-disclosure orders.·. 

With respect to the question of jurisdiction, this 

challenge appears to raise questions of first impression. Both 

the Federal Rules of Criminal Procedure and the Local.Criminal 

Rules set forth clear procedures for objecting to a magistrate 

judge's order, or report and recommendation, in pretrial 

criminal matters referred to magistrate judges by the district 

court under§ 636(b) (1). See Fed. R. CrimP. 59(a), (b) (2); 

LCrR 59.l(b); LCrR 59.2(b). By contrast, the procedure for. 

objecting to orders issued in cases reterred to magistrate 

judges under § 636(b) (3) is not clearly defined in the Federal 

Rules of Criminal Procedure or 0 10.36(.4907 0 37 099 295 0 0 106420.49 Tm
(Cri4) )T
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(quoting BP Am. Prod. Co. v. Burton, 549 U.S. 84, 91 (2006)). 

The explicit terms of section 2705(b) make clear that if a 

courts finds that there is reason to believe that notifying the 

customer or subscriber of the court order or subpoena may lead 

to one of the deleterious outcomes listed under§ 2705(b), the 

court must enter an order commanding a service provider to delay 

notice to a customer for a period of time that the court 

determines is appropriate. Once the go
0.443 w 
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could offer that would assist the court in assessing whether the 

government has met the statutory showing. It is unlikely that 

the service provider would be able to offer pertinent 

information about whether notifying a subscriber or customer 

about the existence or content of a grand jury subpoena will 

endanger life or physical safety, or result in flight from 

prosecution, destruction of, or tampering with, evidence, or 

intimidation of potential witnesses, or will otherwise seriously 

jeopardize an ongoing criminal investigation. Because the 

government controls the scope of the criminal investigation, the 

government is better equipped to provide information about 

potential compromises to the ongoing criminal investigation than 

is the service provider. 

In addition, section 2705(b) includes no requirement that 

the service provider be afforded an opportunity to intervene to 

be heard on the merits of the government's application for a 

non-disclosure order prior to the court issuing the non

disclosure order. Rather, the statute provides a separate 

vehicle for service providers to challenge any court order to 

disclose account records or other information. Under 18 U.S.C. 

§ 2703, a service provider may move to quash or modify the non

disclosure order only after the court issues the non-disclosure 

order. See id. § 2703(d) ("A court issuing an order pursuant to 

this section, on a motion made promptly by the service provider, 
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may quash or modify. such order, if the information or records 

requested are unusually volumi~ous in nature or compliance with 

such order otherwise would cause an undue burden on such 

provider.") . Ac·cordingly, 
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conducted its business outside of the purview of the public. In 

reMotions of Dow Jones & Co., 142 F.3d 496, 499 (D.C. Cir. 

1998) ("A grand jury is a body that conducts its business in 

private. The Framers knew this as well as we do. 'Since the 

17th century, grand jury proceedings have been closed to the 

public, and records of such proceedings have been kept from the 

public eye.'" (quoting Douglas Oil Co., 441 U.S. at 218-19 

n.9)). Maintaining the confidentiality of grand jury 

proceedings and records protects the integrity of grand jury 

investigations. See, e.g., In re Grand Jury Subpoena, Judith 

Miller, 493 F.3d 152, 154 (D.C. Cir. 2007) (uGrand jury 

investigations are conducted in strict secrecy to encourage 

witnesses to testify 'fully and frankly,' to prevent those about 

to be indicted from fleeing, and to ensure that 'persons who are 

accused but exonerated by the grand jury will not be held up to 

public ridicule.'" (quoting Douglas Oil Co., 441 U.S. at 219)). 

It is generally true that there is a presumption of public 

access to court records. The First Amendment or the common law 

provides the legal basis for the public's right of access to 

court records, depending on the particular court records at 

issue. The First ·Amendment guarantees the public the right to 

access certain proceedings and records uif such access has 

historically been available, and serves an important function of 

monitoring prosecutorial or judicial misconduct." Washington 
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Post v. Robinson, 935 F.2d 282, 288 (D.C. Cir. 1991) (citing 

Press-Enter. Co. v. Super. Ct., 478 U.S. 1, 8 (1986); Globe 

Newspaper Co. v. Super. Ct., 457 U.S. 596, 605-06 {1982)). 

Furthermore, common law 
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First Amendment right of access to grand jury materials, 

including "ancillary materials" related to ongoing grand jury 

investigations. Judith 
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presumption of public access to court records under common law, 

this presumption does not apply to materials related to ongoing, 

federal grand jury investigations. 

C. Application for Non-Disclosure Order 

The government has met the showing required for a court to 

issue an order for delayed notice under 18 U.S.C. § 2705(b). 

The government proffered that it is "aware that, absent a court 

order under 18 U.S.C. § 2705(b) ," Yahoo's "practice and policy" 

is to "notify the subscriber or customer of the existence of the 

subpoena . II Application for Order Commanding Yahoo!, Inc. 

Not to Notify Any Person of the Existence of Grand Jury Subpoena 

, 4. In light of what the government proffers to be Yahoo's 

existing policy and practice, there is "r-eason to believe" that 

notifying the pub1 20 013a 
0 Tc 11 0 18s>>BDC 
123dexistence 74
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§ 2705(b), Rule 6(e) of the Federal Rules of Criminal Procedure, 

or the applicable D.C. Circuit precedent.regarding access to 

grand jury-related materials. Accordingly, the magistrate 

judge's orders will be vacated. Because the government has met 

its required showing under§ 2705(b), the government's 

application for a non-disclosure order will be granted, and the 

government's request to seal the application and resulting order 

under Rule 6(e) (6) of the Federal Rules of Criminal Procedure 

will be granted. Separate orders accompany this memorandum 

opinion. 

K 
SIGNED this L8 day of April, 2014. 

RICHARD W. ROBERTS 
Chief Judge 


