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DRUG POSSESSION FOR PERSONAL USE 
 

HISTORY 
 
Source: California State NAACP; American Civil Liberties Union; Drug Policy Alliance  
 
Prior Legislation: SB 1506 (Leno) �± failed passage on Senate Floor 
 
Support: California Public Defenders Association; Californians for Safety and Justice; Friends 



SB 649 (Leno) 
Page 2 

(More) 

Brownie Mary Democratic Club of Riverside County; Los Angeles County HIV & 
Alcohol Task Force; Advancement Project; YWCA Pasadena Foothill Valley; East 
Bay Community Law Center; Women�¶s Council of the CA Chapter of the National 
Association of Social Workers; Youth Justice Coalition; Legal Services for Prisoners 
with Children; California Attorneys for Criminal Justice; Sacramento Homeless 
Organizing Committee; Center for Health Justice 

 
Opposition: California Narcotics Officers Association; California Police Chiefs�¶ Association; 

California District Attorneys Association���� �&�D�O�L�I�R�U�Q�L�D�� �6�W�D�W�H���6�K�H�U�L�I�I�V�¶�� �$�V�V�R�F�L�D�W�L�R�Q 
 

 
 

PURPOSE 

 

The purpose of this bill is to provide that possession for personal use of specified controlled 

substances shall be an alternate felony-misdemeanor, not a straight felony. 

 

Existing law classifies controlled substances in five schedules, generally according to their 
danger and potential for abuse.  (Health & Saf. Code §§ 11054-11058.) 
 
Existing law provides penalties for sale, possession for sale or distribution, sale or distribution, 
and manufacturing of controlled substances.  (Health & Saf. Code §§ 11350-11401.) 
 
Existing law, with numerous exceptions, includes the following penalties for drug offenses: 
  
 Heroin, cocaine and other specified drugs (section references are to the Health and Safety 

Code): 
 

 § 11350 possession - felony - prison term of 16 months, 2 years or 3 years1; 
 § 11351 possession for sale or distribution - felony - prison for 2, 3 or 4 years; 
 § 11351.5 possession of cocaine base (crack) for sale - felony - prison for 3, 4, 5 

years; and 
 § 11352 sale or distribution �± felony term of 3, 6 or 9 year term. 

 
 Methamphetamine and other specified drugs: 

 
                                                 
1  Hereinafter, a description of a crime as a �³felony,�  ́without an additional explanation or description of the 
applicable sentence, means that the crime is punishable by imprisonment for 16 months, 2 years or 3 years. 

 
KEY ISSUE 

 
SHOULD POSSESSION FOR PERSONAL USE OF SPECIFIED CONTROLLED 
SUBSTANCES BE AN ALTERNATE FELONY-MISDEMEANOR (�³WOBBLER� )́? 
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 § 11377 possession �± alternate felony-misdemeanor; 
 § 11378 possession for sale or distribution �± felony; and 
 § 11379 sale or distribution �± felony term of 2, 3 or 4 years. 
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of design capacity within two years from the date of its ruling, subject to the right of the state to 
seek modifications in appropriate circumstances.    
 
Beginning in early 2007, Senate leadership initiated a policy to hold legislative proposals which 
could further aggravate the prison overcrowding crisis through new or expanded felony 
�S�U�R�V�H�F�X�W�L�R�Q�V���� ���8�Q�G�H�U�� �W�K�H���U�H�V�X�O�W�L�Q�J�� �S�R�O�L�F�\�� �N�Q�R�Z�Q�� �D�V���³�5�2�&�$� �́� ���Z�K�L�F�K�� �V�W�D�Q�G�V�� �I�R�U���³�5�H�F�H�L�Y�H�U�V�K�L�S����
�2�Y�H�U�F�U�R�Z�G�L�Q�J�� �&�U�L�V�L�V�� �$�J�J�U�D�Y�D�W�L�R�Q� �́����� �W�K�H�� �&�R�P�P�L�W�W�H�H�� �K�H�O�G�� �P�H�D�V�X�U�H�V�� �Z�K�L�F�K�� �F�U�H�D�W�H�G���D���Q�Hw felony, 
expanded the scope or penalty of an existing felony, or otherwise increased the application of a 
felony in a manner which could exacerbate the prison overcrowding crisis.  Under these 
principles, ROCA was applied as a content-neutral, provisional measure necessary to ensure that 
the Legislature did not erode progress towards reducing prison overcrowding by passing 
legislation which would increase the prison population.  ROCA necessitated many hard and 
difficult decisions for the Committee. 
 
In January of 2013, just over a year after the enactment of the historic Public Safety Realignment 
Act of 2011, the State of California filed court documents seeking to vacate or modify the federal 
court order issued by the Three-Judge Court three years earlier to reduce �W�K�H�� �V�W�D�W�H�¶�V�� �S�U�L�V�R�Q��
�S�R�S�X�O�D�W�L�R�Q�� �W�R���������������S�H�U�F�H�Q�W�� �R�I���G�H�V�L�J�Q�� �F�D�S�D�F�L�W�\���� ���7�K�H���6�W�D�W�H���V�X�E�P�L�W�W�H�G�� �L�Q�� �S�D�U�W���W�K�D�W�� �W�K�H�����³���� ����������
�S�R�S�X�O�D�W�L�R�Q�� �L�Q�� �W�K�H���6�W�D�W�H�¶�V�� �������S�U�L�V�R�Q�V�� �K�D�V�� �E�H�H�Q���U�H�G�X�F�H�G�� �E�\���R�Y�H�U�����������������L�Q�P�D�W�H�V�� �V�L�Q�F�H�� �2�F�W�R�E�H�U������������
when public safety realignment went into effect, by more than 36,000 inmates compared to the 
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 whether a bill addresses a major area of public safety or criminal activity for which there 
is no other reasonable, appropriate remedy. 

 
COMMENTS 

 
1. Need for This Bill 
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as a felony remains 
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because it comprises �³over eleven percent of all charged cases in California in 2007, and because 
charging variation across counties was the greatest for this crime.�  ́  (Stan. Wobbler Study, p. 8.)5 
 
Seven district attorneys explained their charging discretion.  The Ventura County District 
Attorney stated that it was never appropriate to charge methamphetamine possession as a 
misdemeanor.  The other prosecutors �³generally consider the same three case-related factors - 
quantity of drug, prior criminal record and existence of multiple charges.�  ́  (Stan. Wobbler 
Study, p. 14.)  However, the data establishes that prosecutors in each county apply these factors 
very differently. 
 
Statewide, 18% of methamphetamine cases were charged as misdemeanors.  However, the 
statewide average certainly does not truly reflect prosecutorial practice in each of the 58 
counties.  Charging rates for misdemeanor methamphetamine prosecutions vary widely, ranging 
from 0% in Fresno and Stanislaus Counties to 50% in San Francisco and Contra Costa Counties.  
 
Representative data from the study is set out below: 
 

County  11377 (a) prosecutions Percentage of 11377 (a) 
charges filed as 
misdemeanor 

All Counties 29,341 18% 
Alameda 985 11% 
Butte 308 4% 
Contra Costa 413 50% 
Fresno 1,249 0% 
Kern 1,695 1% 
Los Angeles 3,686 33% 
Orange 4,472 24% 
San Diego 824 25% 
San Francisco 210 50% 
Santa Clara 2,123 20% 
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MISDEMEANOR WOULD ALLOW PROSECUTORS AND COURTS TO EXERCISE WIDE 
DISCRETION, THUS REFLECTING THE ATTITUDES OF THE COMMUNITY AND THE 
NATURE OF THE OFFENSE AND THE RECORD AND ATTITUDE OF THE 
DEFENDANT? 
 
4. Substantially Disproportionate Prosecution and Incarceration of African Americans and 

Latinos Relative to Drug Use and Commerce 
 

Rates of Drug Use by Race and Ethnicity 
 
Blacks, whites and Latinos use drugs at similar rates, with Latinos usage the lowest of the three. 
Asians use illicit drugs at a lower rate
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YEAR Whites - Percentage 
of State Prison Drug 
Crime Populations  

Blacks - Percentage of 
State Prison Drug 
Crime Population 

Latinos - Percentage 
of State Prison Drug 
Crime Population 

1999 20.2% 57.6% 20.7% 
2000 23.2% 57.9% 17.2% 
2001 23.3% 56.8% 19.1% 
2002 24.3% 47.5% 23.3% 
2003 25.9% 53.0% 20.0% 
2004 26.4% 45.1% 20.8% 
2005 28.5% 44.8% 20.2% 
 
These data must be viewed in light of the proportion of whites, blacks and Latinos in the 
population.  According to the United States Census: 
 
All whites, 
including Hispanics 
of European origin 

Non-Hispanic whites African Americans Latino/Hispanic 

72.4% 63.7% 12.6% 16.3% 
 



http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2871399/
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Alabama and Arizona for example - had treatment rates below 300 per 100,000, and others, such 
as North Dakota, Texas and Florida, had treatment rates well below 200 per 100,000.  
 
Drug Treatment Rates per 100,000 people in Felony and Misdemeanor Possession States  
 
Misdemeanor States -
Treatment Rates 

Felony States - Treatment 
Rates 

National Average - Treatment 
Rates 

513 per 100,000 432 per 100,000 434 per 100,000 
 
7. Addiction and Drug Dependence Treatment Research 
 
The National Institute on Drug Abuse has reviewed much recent research about the science of 
drug addiction, dependence and treatment.  The NIDA website states:  �³Recent scientific 
advances have revolutionized our understanding of drug abuse and addiction, which is now 
recognized as a chronic relapsing brain disease.�´19 
 
NIDA has also conducted research into the science of brain chemistry and addiction.  Very new 
research indicates that treatments focusing on the prefrontal cortex of the brain could interfere 
with or stop compulsive drug use, use that continues despite negative consequences and the 
sincere desire to quit: 

Could drug ad�G�L�F�W�L�R�Q�� �W�U�H�D�W�P�H�Q�W�� �«�����E�H���D�V���V�L�P�S�O�H�� �D�V���D�Q���R�Q���R�I�I�� �V�Z�L�W�F�K�� �L�Q�� �W�K�H�� �E�U�D�L�Q�"  
A study20 in rats has found that stimulating a key part of the brain reduces 
compulsive cocaine-seeking and suggests the possibility of changing addictive 
behavior generally.  

�³This exciting study offers a new direction of research for the treatment of 
cocaine and possibly other addictions,�  ́ said NIDA Director Dr. Nora D. Volkow.  
�³We already knew, mainly from human brain imaging studies, that deficits in the 
prefrontal cortex are involved in drug addiction.  Now that we have learned how 
�I�X�Q�G�D�P�H�Q�W�D�O�� �W�K�H�V�H�� �G�H�I�L�F�L�W�V�� �D�U�H�����Z�H���I�H�H�O�� �P�R�U�H�� �F�R�Q�I�L�G�H�Q�W�«�� �D�E�R�X�W���W�K�H�� �W�K�H�U�D�S�H�X�W�L�F��
promise of targeting that part of the brain.�  ́

Compulsive drug-taking, despite negative health and social consequences, has 
been the most difficult challenge in human drug addiction. NIDA researchers used 
an animal model of cocaine addiction, in which some rats exhibited addictive 
behavior by pushing levers to get cocaine even when followed by a mild electric 
shock to the foot.  Othe�U�� �U�D�W�V���G�L�G���Q�R�W�� �H�[�K�L�E�L�W�� �D�G�G�L�F�W�L�Y�H�� �U�H�V�S�R�Q�V�H�V���� ���7�K�H�� �« 

                                                 
19 http://www.drugabuse.gov/publications/science-addiction/drug-abuse-addiction 

20 The study was published in Nature and done by scientists at the Intramural Research Program of the 
National Institute on Drug Abuse (NIDA) and the University of California, San Francisco. 

 

http://irp.drugabuse.gov/
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http://www.adp.state.ca.us/SACPA/prop36.shtml
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