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VETERAN’S SPOUSAL BENEFITS
�ere are two categories of veterans who receive bene�ts from the Department of Veterans 
A�airs: quali�ed non-retired veterans and retirees. Quali�ed veterans are those who meet 
eligibility requirements for speci�c bene�ts (usually related to time-in-service and discharge 
characterization). Retirees are those who served at least 20 years in the military and who 
formally retired from military service. Retirees receive bene�ts both from the Department of 
Defense (DOD) (see guidance on Military Spousal Bene�ts fact sheet for information related 
to these bene�ts) and the Department of Veterans A�airs (VA).

WHO IS A VETERAN SPOUSE?

�e law that governs veteran’s bene�ts contains a DOMA-like provision de�ning spouse. 
According to the law, for these purposes, a spouse is “a person of the opposite sex who is a wife 
or husband.” �ere is a similarly restrictive de�nition of “surviving spouse.”

In light of the Supreme Court’s ruling on DOMA, we believe that the de�nitions 
described above are constitutionally invalid and can no longer be enforced. �is position 
is supported by the position that the Obama administration took in another DOMA 
challenge that also challenged the veteran’s statutes. In that case, the Attorney General wrote 
a letter to the Speaker of the House informing the Speaker that the United States would 
not defend these provisions because the Attorney General viewed them, like DOMA, as 
violating the Equal Protection clause of the Fifth Amendment. See http://sldn.3cdn.net/
b43c938d6601df41b9_26m6bu2hc.pdf.

WHICH MARRIAGES DOES THE DEPARTMENT OF VETERANS AFFAIRS 
CONSIDER VALID?

�e statute that governs veteran’s bene�ts has problematic provisions for determining 
when a marriage is valid. According to the law, a marriage is considered a marriage if it 
was “valid. . . according to the law of the place where the parties resided at the time of the 
marriage or the law of the place where the parties resided when the right to bene�ts accrued.” 

Because this determination of marriage validity comes from federal statute, action will likely 
be required by courts or by Congress. �e better standard would be a “place of celebration” 
rule, so that spousal status is assessed according to the law of the state where one married or 
secured a spousal status. �is is the standard DOD and the military use, where there is no 
statute specifying a place of residence rule. In our mobile society, it would make more sense 
for the federal government to recognize all marriages that were valid where entered.  We are 
working to ensure that the federal government respects married couples wherever possible. 

Unless a “place of celebration” rule is established for the VA, if a veteran and his or her spouse 
traveled from a state that would not recognize their marriage to marry in a state that allows 
same-sex couples to marry, and lived in a non-recognition state when their veteran’s bene�ts 

The Supreme Court victory in United States v. Windsor striking down the discriminatory federal Defense of Marriage Act (DOMA) affirms that all 
loving and committed couples who are married deserve equal legal respect and treatment from the federal government. The demise of DOMA 
marks a turning point in how the United States government treats the relationships of married same-sex couples for federal programs that are linked 
to being married.  At the same time, a turning point is part of a longer journey, not the end of the road.  There is much work ahead before same-sex 
couples living across the nation can enjoy all the same protections as their different-sex counterparts.

Keep in Mind:

•	 �e Supreme Court’s ruling in Windsor applies only to the federal 
government.  It does not change discriminatory state laws excluding 
same-sex couples from state-conferred marriage rights.
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took e�ect, they would likely not be considered married for purposes of the 
VA. To help clarify, see the chart below.

If…


