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INTRODUCTION

" As detailed in Plaintiffs’ Second Amended Complaint (“SAC™), filed July 24th, 2006, an

form of a national security letter (“'NSL”) under 18 U.8.C. § 2709, on plaintiffm
The NSL directed 4o disclose the name,- addresses_’ i

M






a. The First Amendment protects anonvmous speech and association on the Internet.

The First Amendment protects against the compelled identification of an anonymous

speaker. See Watchiower Bible & Tract Soc. of N.Y., Inc. v. Village of Stration, 536 U.8. 150,

164-65 (2002) (striking down ordinance requiring individuals to obtain permit prior to engaging
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pamph] eteermg isnota pemmmus, frandulent practice, but an honorable uddlilon of advocacy

and of dissent.”); id. (“Anonymlty is a shield from the tyranny of the majority. ... It thus
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that speech over the internet is entitled to First Amendment protection. Anonymous internet
specch in blogs or chat rooms in some nstances cah become the modern equivalent of political
pamphieteering.” (footnotes omitted)); see also, e.g., Doe v. 2theMart.com, 140 F. Supp. 2d
1088, 1093 (W.D. Wash. 2001); Dendrite Int'l, Inc. v. Doe No. 3,775 A2d 756, 765 (N.J. Super.
Ct. App. Div. 2001); Po!z‘ro_ v. AOL Time Warner, Inc., 2004 WL 3768897, at *3 (Pa. Com. Pi.
Jan. 28, 2004) |

As one court cogently explained, the right to sﬁeak anonymously is particularly important
in the unique context of the Internet. “The free exchange of ideas on the Internet is drivenin |

large part by the ability of Internet users to communicate anonymously. If Internel users could
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right to anonymous Internet speech and association “may be infringed by application of § 2709

in a given case,” Id at 507. Finding that “information available through a § 2709 NSL served
upon an ISP could easily be used to disclase vast amounts of anonymous speech and

assoctational activity,” id. at 509, the Court specifically noted the possibility that anonymous

.‘[pqu-iae EEE% !Esri pn!ﬂdm\mhwﬁgyﬁ eyen where that infarm atinn 12 not relevant
4 _—




eﬁtered against the NAACP .for its refiusal to disclose the identities of its Alabama members to
the state Attorney General, as required by a state statute. The Court overturned Ithe judgment,
finding that the state had not demonstrated. a compellin_g need for the membershap list. See 357
U.S. 449, 464-66 (1958). In Gibson v. Florida Legislative Investigation Comm., 372 1U.S. 539

(1963) the Supreme Court considered the constitutionality of a contempt judgment entered

against the president of the NAACP’s Miami branch for refusing to comply with a legislative

the Court wrote:

It is an essential prerequisite to the validity of an investigation which inirudes into
the area of constitutionally protected rights of speech, press, association and
petition that the State convincingly show a substantial relation between the



As there is “no basis for qualifying the level of First Amendment scrutiny that should be
applied” to the Internet, Reno v. ACLU, 521 U.S. at-870, it stands to reason that the same level of
scrutiny applicable generally to intrusions on the First Amendment rights fo speak and w0

associate anonymously is equally applicable when those rights are exercised over the Internet.
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careful scrutiny by the courts,” 140 F. Supp. 2d at 1093, and concluded more specifically that

disclosure of an anonymous speaker’s identity “is only appropriate in the exceptional case where
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to justify discovery of Internet user’s identity); Cahill, 884 A.2d at 460 (requiring defamation
plaintiff to satisfy summary judgment standard to justify discovefy of Internet user’s identity);

see also, e.g., Best Western, 2006 WL 2091695, at *4 (following Cahill), Highfields Capit&l
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Mgmt. LLC v Does 1-20, No. 03-MC-33, 2003 WL, 22149380, at *1 (N.D. Cal. 2003) ({ollowing
seescandy.com), cf Somy Music Entm't, Inc. v. Does 1-40, 326 F, Supp. 2d 556, 564-65
(S.D.N.Y. 2004) (applying heightened scrutiny using hybrid of other courts’ factors, even though
expression at issue “qualifie[d] as speech, but only to a degree” and therefore was entitled to

only “limited” First Amendment protection),
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I, THE-ESL. VIDLATES THE FOURTH AMENDMENT
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