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polygamy. See, e.g., Pub. L. No. 64-301, § 3, 39 Stat. at 875 (excluding "polygamists, or persons 



FOR OFFICIAL USE ONLY 

Sacramental controlled substances 
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countries. Rajah v. Mukasey, 544 F.3d 427, 439 (2d Cir. 2008) (collecting cases upholding 
NSEERS against equal protection challenges). 

The closest a court has come to considering these issues directly is Tabba v. Chertoff; 509 
F.3d 89 (2d Cir. 2007), a case challenging a CBP program requiring secondary inspection of all 
persons (including U.S. persons) returning from an Islamic conference in Toronto. Plaintiffs 
argued that their inspection — which lasted four to six hours, and involved some use of force -
went beyond the routine searches that are allowed without individualized suspicion at the border. 
The Second Circuit approved the program as a routine search, permitted without individualized 
suspicion, in light of CBP's intelligence suggesting the presence of terrorism-related individuals 
at the conference in Canada. 

The program applied to all persons who had attended the conference — not to all Muslims 
arriving from Canada, but to non-Muslims (if any) who had attended — and so was not actually a 
religious classification. Accordingly, the court applied the intermediate scrutiny standard 
applicable to associational freedom claims under Roberts v. United States Jaycees, 468 U.S. 609 
(1984), rather than a strict scrutiny analysis that could have followed from a true religious 
classification claim. Hence while the secondary screening constituted a significant burden on the 
plaintiffs' associational freedom, the compelling state interest established by the intelligence 
about the Toronto conference outweighed that burden. 

Speaking only for himself, Judge Straub suggested that something less than the Jaycees 
standard could be applicable in border searches and seizures: "It may also be true that the First  
Amendment's balance of interests is [11-1the Fourth Amendment's] qualitatively different 
where, as here, the action being challenged is the government's attempt to exercise its broad 
authority to control who and what enters the country." 509 F.3d at 102 n.5. 

There is at least some authority suggesting Judge Straub's suggestion is wrong, notably 
Boyd v. United States, 116 U.S. 616 (1886), which struck down a statute allowing certain 
compelled statements from importers regarding goods potentially imported in violation of the 
customs laws. Though not speaking to the precise point, Boyd repeatedly and sharply 
distinguished between the government's nearly unbounded ability to seize physical contraband, 
and its limited ability to seize mere documentary information related to it. While Boyd is a 
Fourth and Fifth Amendment case, it at least suggests that the government's power to demand 
disclosure of First Amendment-protected information at the border is less than its ability to 
inspect, detain, and seize potential physical contraband. 

By and large, however, courts faced with issues of religious questioning or profiling at 
the border have managed to avoid a holding on the issue. Kwai Fun Wong v. United States, 373 
F.3d 952, 974 n.29 (9th Cir. 2004) (avoiding determining whether aliens paroled into the United 
States under the "entry fiction" have non-procedural rights, as against religious profiling, akin to 
potential entrants at the border, or persons lawfully present); Tungawara v. United States, 400 
F.Supp. 2d 1213, 1220 n.4 (N.D. Cal. 2005) (avoiding deciding whether level of suspicion 
required to strip-search non-admitted aliens "need be particular to the individual as opposed to, 
for example, a category of those traveling from a particular place"). 
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Within the United States 

While profiling on the basis of religion is frequently mentioned as illegitimate in 
precisely the same manner racial profiling is, there are essentially no cases discussing religious 
profiling separately from racial profiling, or religious questioning as such. While there are 
contexts in which police might discuss religion with suspects, these are not relevant to the 
question when police may raise religion in interrogation for the purpose of eliciting information 
about it. 

Religious profiling and questioning 

As in the border context, current claims of religious profiling are generally combined 
with allegations of racial, ethnic, or nationality discrimination: Police are accused of having 
singled an individual out for treatment due to an appearance that suggests a predominantly-
Muslim ethnicity or nationality. Hence United States v. Quintana, 585 F.3d 1407 (11th Cir. 
2009), concerned a Latino man seeking suppression of his arrest by officers who initiated a 
consensual encounter in part because they thought he was "Middle Eastern." No court appears to 
have distinguished religious from racial/ethnic/national origin discrimination in these contexts, 
where what draws police attention is a perceived ethnic, racial, or national characteristic that 
allegedly connotes a religious affiliation. 

There are relatively few other cases involving religious questioning, and none, so far as I 
can discern, attempt to set forth a comprehensive standard for when police questioning about 
religion is proper and when it would intrude on First Amendment (free exercise) or Fifth or 
Fourteenth Amendment (privacy or equal protection) interests. A rare exception is Ramie v. City 
of Hedwig Village, 765 F.2d 490 (5th Cir. 1985), a § 1983 action where plaintiff sought damages 
for harassing and abusive police questioning concerning her actual and perceived gender and 
"whether she believed in Jesus Christ." Reversing a judgment for the plaintiff, the Fifth Circuit 
suggested that police have a general right to "ask the questions they believe will aid them in the 
investigation," even if "in retrospect some question may be determined to be irrelevant and not 
within the government's proper sphere of concern," so long as the invasion of privacy does not 
outweigh the public purpose. Id. at 492-93.4  But it is not clear that Ramie's essentially rational-
basis balancing is the appropriate rule when religion is involved. 

Related contexts 

Police use of religion to extract confession  

Police interrogators will, not infrequently, reference religious concepts to elicit a 
suspect's guilt and prompt a confession or other statement. There is clear case law that police 
may appeal to religion — just as they may make entirely false statements — so long as the 
suspect's will is not overborne by a religious interrogation that rises to the level of coercion. See, 

4  A handful of cases involve state investigations of public employees' religion where the 
employee has been accused or suspected of improperly combining religion with state business. 
E.g., Vernon v. City of Los Angeles, 27 F.3d 1385 (9th Cir. 1994). That circumstance is far 
removed from state questioning of private persons regarding religion. 
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