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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NASSER AL-AULAQ)I, as personal representative

of the estates of ANWAR AL-AULAQI and

ABDULRAHMAN AL-AULAQI, et. al.,
Plaintiffs,

V.

LEON C. PANETTA, et. al., in their individual
capacities, ntiffs
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INTRODUCTION

This case concerns the most fundamental tiggiConstitution guarantees to citizens: the
right not to be deprivedf life without due process ofda Defendants respond with various
arguments for dismissal of the case, but tHelgal down to a single artion: The Executive
has the unilateral authority to carry out the targeted killing of Americans it deems terrorism
suspects—even if those suspeatanot present any truly imminethireat, even if they are
located far away from any recognikzkeattlefield, and even if thdyave never been convicted (or
even charged) with a crime. The Executive esercise this authority, Defendants say, without
presenting evidence to any court before oratkilling is carriecout and without even
acknowledging to any court thidteir claimed authority t&ill has been exercised.

Defendants argue, in other words, that tidiclary has no role whatsoever to play in
assessing whether the Executive’s killing of Aic@n citizens is lawful. This argument is
exceedingly dangerous, and it is wrong. Underocomstitutional system, the right to life is not
entrusted to the Executive alonk should not require repéag that “[w]hatever power the
United States Constitution envisions for the Execlitivites exchanges with other nations or with
enemy organizations in times of conflict, it massuredly envisions a role for all three branches
when individual liberties are at stakelfamdi v. Rumsfe|db42 U.S. 507, 536 (2004).

Plaintiffs’ Complaint makes clear that Daflants have violated clearly established
constitutional rights. Outsidedltontext of armed conflict, leahforce may be used only as a
last resort to counter amminent threat of grave harm. Thkidings of Plaintiffs’ sons and 16
year-old grandson—all American aiéins—violated this standard, part because officials have
defined the term “imminent” so broadly as tagate its plain meaning. Even if the decedents

had been killed in the context of armed conflizefendants’ actions would have been illegal



because the laws of war prohithe use of lethal force agairgvilians who are not “directly

participating in hostilities”—a stalard that requires a causal a



In April 2012, then—Deputy National Security Advisor John Brennan acknowledged
publicly that the United Statesrries out targeted killing®eyond hot battlefields like

Afghanistan,” frequently using “remotely
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Aulagi, Samir Khan, and at least two otheld. Soon after, senior gouement officials publicly
proclaimed that the United States had killed Al-Aulagi. T 33.

Two weeks later, on October 14, 2011, esext-year-old Abdulrahman Al-Aulaqgi was
eating dinner at an open-air restaurant engbuthern Yemeni province of Shabwa when
Defendants authorized and diredgtanother drone strike, kily Abdulrahman and at least six
others, including another childd. 1 36—-37. An anonymous senior government official
described Abdulrahman as a “military-aged male” after his dedtlf| 38. It was only after his
family released his birth certificate that Ud¥ficials acknowledged, again anonymously, that
Abdulrahman was a childd.

The killings of Anwar Al-Aulagi, SamiKhan, and Abdulrahman Al-Aulaqi took place
outside the context of any armeanflict. These killings were unlawful because at the time of
their deaths, none of the three were engagedivitaas that presented@ncrete, specific, and
imminent threat of death @erious physical injuryld. 1 34, 35, 40. The killings were
unlawful even if they were carried out in the context of armed conflict because at the time of
their deaths, none of the three were digeparticipatingin hostilities. Id. If Khan and
Abdulrahman Al-Aulaqgi were killeds bystanders, they died besawf Defendants’ failure to
take legally required meares to protect themld. 11 35, 40. In authotizg and directing the
use of lethal force that killed these three Aiteams, Defendants violated the decedents’ rights
under the Constitution. Through this lawsuit, Pléigitask this Court to exercise its proper role
as the ultimate interpreter of the Constitutéord hold Defendants to account for their unlawful

actions.



Case 1:12-cv-01192-RMC Document 21 Filed 02/05/13 Page 18 of 58

ARGUMENT

Plaintiffs Have Properly Pled Constitutional Claims and Defendants’ Arguments

Depend on Factual Assertions That Cannot be Considered at This Stage of the

Litigation

Plaintiffs state claims under the Fouathd Fifth Amendments. Defendants do not—
indeed, cannot—contest that the “Bill of Rightss extraterritorial@plication to the conduct
abroad of federal agents directeghinst United States citizendri re Terrorist Bombings of
U.S. Embassies in E. Af652 F.3d 157, 167 (2d Cir. 2008) (quotation marks omitssd;also
Reid v. Covert354 U.S. 1, 6 (1957). But through their Motion to Dismiss, Defendants
improperly attempt to introduce facts contesting the Complaint’s well-pled allegations, and
specifically contest that the decedents werkawfully killed outside the context of armed
conflict? See, e.gDefs. Br. 2, 9, 14, 37. Indeed, Defentfapremise their entire argument
against this Court’s jurisdiction ov@taintiffs’ claims on the erroneoassumptiorthat
Plaintiffs’ family members were kéd in the context of armed conflittThat assumption is

predicated on factual assertidhat cannot be credited by tt@®urt at thisstage of the

litigation. While Defendants may challenge Pldfatiallegations at triabr through a motion for

2 Plaintiffs clearly allege thahe killings of all three decedertsok place outside the context of
armed conflict. SeeCompl. 1 1, 4, 17, 18, 20. The Complaint provides factual context for these
allegations, referencing a statement by Johmixa “acknowledg[ing] publicly that the United
States carries out targeteitlikgs of suspected terroristseyond hot battlefields like

Afghanistan,” and specificallin Yemen. Compl. { 18. Ande¢lComplaint alleges that U.S.
officials “have made clear that the government&med authority t@arry out the targeted

killing of suspected terrorists, including killinggecuted outside the context of armed conflict,
extends to American citizensld.  20. These allegations mdhan satisfy federal pleading
requirements, and Defendants do not argue otherwise.

3 CompareCompl. 11 4, 17, 18 (alleging killingsdak place outside of armed conflict and far
from any battlefield)with, e.g, Defs. Br. 6 (*enemy forces engabm an armed conflict against
the United States”), 26 (“active-war decision-nmaKj), 30 (“in the course of waging war”), 32
(“active battlefield”), 40 (“orthe battlefront”), 40 n.28 (“acterhostilities”), 41 (“The very
context of Plaintiffs’ claims” is “the conduof hostilities in an aned conflict . . . .”).

—5—
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dispute. See Haim v. Islamic Rep. of Irar84 F. Supp. 2d 1, 6 (D.D.C. 2011) (because findings
of fact even in priojudicial proceedings are “subject to reasonable dispute’—a necessary

requisite under the Federal Rules



to usurp that which is



violated the rights of the decedents under thathaand Fifth Amendments. That Plaintiffs’
claims may have arisen in a national-secwgtext does not change these core constitutional

guestions, nor remove them from the expertise of the judicial spSees.e.gComm. of U.S.



whether Defendants’ use of lethal force againgdlAmerican citizens violated their Fourth and

Fifth Amendment right&. The two questions are not “one and the same.”

—10—



Defendants urge the Court to demur fromtttask by asserting that the “conduct of
armed conflict” is a matter with a “textuallemonstrable constitutional commitment” to the

political branches. Defs. Br. 9-10. But eveariined conflict were the context, the Supreme

—11—






—13—
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“hardly competent” to evaluate such infortioa, Defs. Br. 14, flies in the face of this
experience.

Indeed, inAl-Aulagi v. ObamaJudge Bates stated that thaintiff was “correct to point
out that habeas cases involving Guantanamondets often involve judial scrutiny of highly
sensitive military and intellignce information.” 727 F. Supp. 2d 1, 50 (D.D.C. 2010). Judge
Bates ultimately concluded that the relief the qti#fi sought in that case—an injunction against
future action—"dictate[d] a different outc@hthere than in the habeas litigatiol. But the
relief Plaintiffs now seek relief requires onlettype of “post hoc determinations [that] are
‘precisely what courts are accustomed to assessing (§uotingAbu Ali v. Ashcroft350 F.
Supp. 2d 28, 65 (D.D.C. 2004)). Defendants gloss thv@important distiation in arguing that
the “same logic” of Judge Bates’ deliberatelyroa political question ring applies here, Defs.
Br. 10. See Al-Aulaqi727 F. Supp. 2d at 52 (“[T]hiso@rt does not hold that the Executive
possesses unreviewable authority to order thessissdion of any American whom he labels an
enemy of the state.” (quotation marks omitted)).

C. Plaintiffs’ constitutional claims posegi@ questions, not policy choices, and the

Court’s adjudication of th@sguestions would not show a lack of due respect to
the political branches.

Defendants erroneously arginat Plaintiffs’ claims involve “policy choices,” the iauthoric3timpe2 -

— 14—



842;see als&ivotofsky 132 S. Ct. at 1427. The factonyolved in evaluating Plaintiffs’
constitutional claims—for examgl whether a threat is imminemthether non-lethal alternatives
are available, and whether lethal force is perioisesn light of the theat to bystanders—are not
“policy choices and value determinations,”f®eBr. 18 (quotation marks omitted), but well-
established legal criteria that courts routinelglgpn evaluating the constitutionality of the use
of lethal force under the Fourth and Fifth AmendméntSee infra§ IV(A)(1)—(2).

Finally, the Court “should bparticularly cautious before forgoing adjudication of a
dispute on the basis that judiciatervention . . . would expresdack of respect due coordinate
branches of governmentZivotofsky 132 S. Ct. at 1432 (Sotomaydr, concurring) (quotation
marks omitted). The Supreme Court has “repeatedly rejected th[is] vidw.Simply put,
“[iInterpretation of the Constitution does not imply lack of respect for a coordinate branch.”
Goldwater v. Carter444 U.S. 996, 1001 (1979).

lll. A BivensRemedy Is Available to Plaintiffs

[1]t has been the rule from the baning,” the Supreme Court stated Bivens v. Six

Unknown Named Agents of Federal Bureau of Narcod€8 U.S. 388 (1971), that “where

1> People’s Mojahedin Org. of&n v. U.S. Dep't of Stai¢PMOI"), 182 F.3d 17 (D.C. Cir.
1999), is a far cry from the proposition for whidkefendants cite it: that the determination of
whether the decedents presentedaminent threat—a judicially égblished inquiry that is part
of the Fourth and Fifth Amendment tests fotedmining the legality of lethal force—is a
political question, Defs. Br. 15. BMOI, the D.C. Circuit found thahe Secretary of State’s
determination, for the purpose of designating fymeerrorist organizationshat an organization
“threatens . . . the national security of thatta States” was a “politad judgment[]” beyond the
competence of the Judiciary to disturb. 182drat 23. Plaintiffs’ claims, which allege
violations of the constitutional rights of U.S. cérs, are the antithesis of “decisions of a kind
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federally protected rights have been invaded, ourts will be alert to adjust their remedies so
as to grant the necessary reliefld. at 392 (quotindell v. Hood 327 U.S. 678, 684 (1946)). In

Bivens the Supreme Court held thab individual alleging a F
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A. No special factar counsel hesitation.

1. “Special factors” identified by th&upreme Court concethe legislative,
not executive, prerogative.

Defendants correctly represent that ‘@egion-of-powers concerns” underlie the
“hesitation” aspect of thBivens‘special factors” analysisDefs. Br. 21. But they wrongly
imply that such concerns relatejtmlicial reluctance to interfere wittxecutiveaction. Rather,
the Supreme Court has clearly identifisgecial factors” relating to thHegislativeprerogative
as those “counseling hesitation” un@évens'’ Recognizing 8ivensclaim here would
implicate no such concerns.

The Supreme Court has identifiedly a limited number of “sgrial factors” to date: (1)
concerns relating to “federal fiscal policgt a congressional tgation of authoritysee Bivens
403 U.S. at 396-97; (2) intrusion on “the uniglisciplinary structure of the Military
Establishment and Congress’ activity in the fieldJtiited States v. Stanle¥83 U.S. 669, 683
(1987) (quotingChappell v. Wallace462 U.S. 296, 304 (1983)); angd (8ifficulty in defining a
workable cause of actionWilkie v. Robbins551 U.S. 537, 555 (2007). @#n in the “special
factors” analysis igherefore only related to congressibaetion—particularlyto Congress’s

decisionmaking as to whether, and whigmedies should lie for rights violatiohs.

17”See Bush v. Lucad62 U.S. 367, 380 (1983) (describithg “special faairs” cited inBivens

as “not concern[ing] the meritd the particular remedy” but, tteer, “the question of who should
decide whether such a remedy should be provide#'—the Judiciary or the Legislature). In
fact, Defendants’ own citation &ushacknowledges that it istibse who write the laws” to
whom “special factors” deference is duBefs. Br. 24 (quotation marks omitted).

18 Concerns about intrusion into ExecutiveaBech functions andetisionmaking are more
appropriately considered in the context of absolute or qualified immunities from suit, the state-
secrets privilege, or the |itical question doctrine SeeHui v. Castanedal30 S. Ct. 1845, 1852
(2010) (explaining thaBivens“special factors” and qualdd immunity “present[] . . separate
guestios]” (emphasis added)Btanley 483 U.S. at 684 (“[T]h8&ivensinquiry . . . is

analytically distinct from the qg&ion of official immunity fromBivensliability.”); Carlson 446

at 19. By invoking the same concerns in relatioBit@nsthat they raise in their political
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than forty years. Thus, since that decision,
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Defendants’ “special factors” warnings of damage to military effectiveness, prestige, and
decisionmaking are unconvincingeeDefs. Br. 25-27. Military and intelligence officers must
obey the commands of the Constitution regardless of the context in which they act, even when
exercising national-sedty and war poweré’ When those officers violate the constitutional
rights of citizens, judicial review is not an “intrusion” into their affairs but rather the
performance of the courts’ constittnal duty to ensure that thé&ioers act “consistent with . . .

the Constitution.”Parisi v. Davidson405 U.S. 34, 55 (1971) (Douglas, J., concurriagg id.
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Moreover, unlike other cases in which courts have dismBseashsclaims, this lawsuit
does not seek to delve into the “job risks argpomsibilities of cover€CIA agents” or “ongoing
covert operations,Wilson 535 F.3d at 710 (quotation marks omitt&t)t does not seek to
uncover future national-security plans. It istead, a suit of limited aim, asking the Court to
determine whether Defendants acted in accordaitbehe Constitution when they took actions
resulting in the deaths tfiree American citizen®.

Finally, any “special factortoncern related to foreignlations is likewise unfounded
and unpersuasive. As Defendargg/n brief acknowledges, “thegwise foreign affairs concerns
detailed inAli andSanchez-Espinoza-the two cases, in addition @oe, they cite to
demonstrate the very existence of such a “spétabr’—“do not squarelyrise in this case.”
Defs. Br. 28" While Defendants cast Pieiffs’ claims—whether Defedants’ killings of U.S.
citizens violated the U.S. Constitution—as having the potential to “clearly affect our

government’s relations with the governmehtisYemen,” Egypt, and other countried,, this is
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a diversion, not an argumetiitected at substanée.In determining whether to provide a
remedy for constitutional violations committed ifoaeign country, courts routinely inquire into
the relationships, cooperatiaamd communications betweeretbnited States and foreign
governments and official<Cf. Zivotofsky 132 S. Ct. at 1428.

B. Congress has not provided an alternative remedy.

In considering PlaintiffsBivensclaims, this Court must also consider whether an
existing remedy protects the constitutional interest at stakiie, 551 U.S. at 550. But just as
in Bivensitself, Plaintiffs have no alternative meansedress for the killigs of their sons and
grandson. For Plaintiffs, “it is damages ormog),” 403 U.S. at 410 (Harlan, J., concurring).
Statutes cited by Defendants arevailable, inadequate, or bdthWithout aBivensremedy,
Plaintiffs will haveno opportunity to challenge thedality of Defendants’ conduct isny U.S.
forum. See, e.gLebron v. Rumsfe]d70 F.3d 540, 556 (4th Cir.) (findj that the plaintiff “had

extensive opportunities to chalige the legal basis for histdation” in several habeas in
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C. A Bivens
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In long ago rejecting an absolute-immunityerin national-security cases, the Supreme
Court took for granted officials’ good faith ineouting their duties, but, even so, warned that
the “danger that high federal officials will disredaonstitutional rights in their zeal to protect
the national security is sufficiently real to coahagainst affording such officials an absolute
immunity.” Mitchell, 472 U.S. at 523ccord Butz v. Econompd38 U.S. 478, 501 (1978)
(“[T]he cause of action recognizedBivens. . . would . . . be drained of meaning if federal
officials were entitled to absolute immunityr fineir constitutional ansgressions.” (quotation
marks omitted)). That “danger” is distinctlygsent in this case. Defendants’ arguments would
deny a cause of action &l future plaintiffs based on thraere possibilityhat their suits might
somehow burden Executive Branch officials bguieing them to justify grave constitutional
abuses. But that is manifestly not wBatensrepresents. This Court should not endorse a rule
that would effectively insulate from judiciedview the most egregus type of official
misconduct.

IV.  The Defendants Are Not Entitled to Qudified Immunity from Their Violations of
Decedents’ Constitutional Rights

The constitutional righnot to be deprived of life bgovernment officials without due
process of law is elemental. Under the circuntgarPlaintiffs allege, Dendants’ use of deadly
force against the decedents—Americans citizems ad never been charged with and convicted
of a crime, and did not pose a specifisncrete, and imminent threat—was unambiguously
unconstitutional under the Fourth and Fifth Amendiseiitven in the coakt of armed conflict,
the Constitution continues to protect U.S. citzand, at a minimum, the laws of warestablish

clear constraints on the use of lethal force mgjaivilians that arevell known to, and binding
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on, U.S. military and intelligence officiaf8. Defendants therefore violated the decedents’
clearly establishedghts and are not entitled to qualified immunityee Harlow457 U.S. at
818 (1982)°

A. Defendants’ use of lethal force vadéd the decedents’ clearly established
constitutional rights.

Outside the context of armeonflict, the Constitution unambiguously prohibits the

deprivation of life and the use ekcessive force in effecting seizures, except where lethal force

34 Defendants concede that ttlearly established Fourtmd Fifth Amendment standards upon
which Plaintiffs rely are “accepted” standard3efs. Br. 41. They assert, however, that
Plaintiffs seek to “import” these standards ittie context of armed conflict, thereby rendering
the decedents’ rights in that context unclddr.35. But Defendants misconstrue Plaintiffs’
argument: Plaintiffs argue that Fourth anffiFAmendment standards developed in the law-
enforcement context apply to their claims in tio&-armed-conflictontext Plaintiffs allege;
they separately argue that clearly establisheegdfwar standards apptp the use of lethal
force in the context of armed conflickee infrag 1V(B)(1). And while Defendants argue that
the decedents’ rights not to be arbitrarily killedre unclear in the fagal context they ask the
Court to assume, that argument—yet again—dependactual assertiorteat are improper at
this stage.See supr& . In any event, “officials can still be on notice that their conduct violates
established law even in novel factual circumstancempe v. Pelzer536 U.S. 730, 741 (2002);
cf. Coolidge v. New Hampshird03 U.S. 443, 454 n.4 (1971) (Has been repeatedly decided
that [the Fourth and Fifth] Amendments shotddeive a liberal constrtion, so as to prevent
stealthy encroachment upon or ‘gradual depitean’ of the rightsecured by them, by
imperceptible practice of courts or by weltentioned, but mistakenly overzealous executive
officers.”).

% The Court should thus not forgo, as Defendange, the usual firshiuiry of the qualified
immunity analysis—whether thadts alleged, “[tJaken in the ligitost favorable” to Plaintiffs,
make out the violation of a constitutional right,
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is a last resort in the face of an imminéhreat. Defendantp not argue otherwis®. That the
decedents were killed abroad does not rendr thearly established constitutional rights
unclear. See, e.gReid 354 U.Sat 6 (“When the Government reaches out to punish a citizen
who is abroad, the shield which the Bill of Riglaind other parts of the Constitution provide to
protect his life and liberty should not be stripedhy just because he happens to be in another
land. This is not a novel concept. Te ttontrary, it is as old as government.”).

1. Defendants’ conduct violated the tith Amendment rights of the
decedents.

It is among the most basic of constitutiondénpretations that the Fourth Amendment’s
prohibition on “unreasonable saies” bars government officials from using excessive force
against citizensSee Graham v. Conno490 U.S. 386, 395 (1989). Under the Supreme Court’s
prevailing standard, an officiallsse of deadly force violates the Fourth Amendment unless it is
“objectively reasonable” under the circumstandels.at 397.

To evaluate the reasonableness of leth@lefocourts routinglrely on two primary
criteria. First, the use of lethal force is r@aable only when an individili poses a concrete and
imminent threat of deadly harngee Scott v. Harrj$50 U.S. 372, 384 (2008¢e also, e.g.
Graham 490 U.S. at 396Tennessee v. Garnet71 U.S. 1, 11 (1985). The imminence of a
threat is assessed at thememt force is appliedSee Graham490 U.S. at 396. An individual
who poses a general threat that has not yetmbeooncrete and imminent thus does not justify

“such a level of force thateath is nearly certain.Cordova v. Aragon569 F.3d 1183, 1190

% To the extent that Defendants rely@nited States v. Verdugo-Urquide®4 U.S. 259
(1990), Defs. Br Tfd |  rely oDuvT]j /T suggestns that ht
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(10th Cir. 2009). Second, offads’ intentional use of leth&rce must be a “last resort,”
meaning that no non-lethal means of preéwventhe threat can reasonably be usBdce v.

United States728 F.2d 385, 388 (6th Cir. 1984ge, e.g.Phillips v. Cmty. Ins. Corp678 F.3d
513, 519 (7th Cir. 2012) (finding that force is unreabtaé the officer uses “greater force than
was reasonably necessary to effectuate the arr@stijison v. Dist. of Columhi&28 F.3d 969,
977 n.4 (D.C. Cir. 2008) (same). And when, a®hefficials use deadly force against an
individual who has not been accused or chamgéd a crime, the use of force becomes less
objectively reasonableSeee.g, Espinosa v. City & Cnty. of S,/R98 F.3d 528, 537 (9th Cir.
2010);cf. Garner, 471 U.S. at 9 (“The use of deadlyderalso frustrates ¢hinterest of the
individual, and of society, in judicialetermination of guilt and punishment?).

(@) Anwar Al-Aulaqgi

Applying the clear standards above to the Clamp Defendants’ deligrate use of lethal
force against Anwar Al-Aulagi was an unreasdaaeizure. Although Defendants (improperly)
assert facts supporting their cention that lethal force veareasonable aget Al-Aulaqi
because he was “an enemy and an active thi2ets. Br. 37-38, they do not claim that he
posed a concrete and imminent threat whewdrekilled as the Fourth Amendment requires for

lethal force to be reasonable. The distinct®aritical; it means that federal officials cannot

3" The Fourth Amendment’s limitatisron the use of deadly forceearonsistent with established
standards under internatial human rights lawSee, e.g.Basic Principles on the Use of Force
and Firearms by Law Enforcement Officigisinc. 4, 9, U.N. Doc. A/ICONF.144/28/Rev.1 at
112 (Aug. 27-Sept. 7, 1990) (requiring an “immitig¢hreat and use of non-violent means
before resort to lethal forcejndronicou and Constantinou v. Cypyd997-VI Eur. Ct. H.R.,

11 183-85, 191 (same&dytekin v. TurkeyApp. No. 22880/93, Eur. Comm’n H.R., 11 95-96
(1997) (holding that a general threxditterrorist activity will not jstify the use of lethal force);
McCann v. United Kingdon824 Eur. Ct. H.R., 11 201-3 (1995) (concluding that U.K. security
officials’ automatic resort to teal force in counter-terrorism ogion was evidence of a lack of
requisite care in planning it).






Defs. Br. 38Garnerdid not dispense with the imminanrequirement, 471 U.S. at 11 (“Where
the suspect poses no immediate threat toffieep. . . the harm resulting from failing to
apprehend him does not justify the use of deéatlye to do so.”). And Defendants’ assertion
that Al-Aulaqgi’s surrender was natviable option, Defs. Br. 38, i answer at all (even setting
aside its procedural deficiency) to the relevguestion of whether Dendants could reasonably
have pursued non-lethal alternatives, suctagsure. To Plaintiffs’ knowledge, no court has
ever held that a suspect’s professed unwillingness to turn himself in—in the absence of criminal
charges—ijustifies these of lethal force; certdin Defendants do not cite any.
(b) Samir Khan

Defendants argue that the killing of Sakiran did not violate the Fourth Amendment
solely on the grounds that Khan was a bystat@ntentionally struck” when Al-Aulaqgi was
killed, and thus was not “seized” foo&rth Amendment purposes. Defs. Br. 36:%42.
Defendants’ argument directly coadlicts clearly established lavAs Defendants note, a Fourth
Amendment seizure occurs “whtrere is a governmental termiitan of freedom of movement
through means intentionally appliedtower v. Cnty. of Iny0489 U.S. 593, 597 (1989)

(emphasis removed). A seizurecars “even when an unintendedgmn or thing ighe object of
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seized he must be the officer’s “target”). Pl
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demonstrate above, even if Abdulrahman wasrantended victim of the October 14 drone

strike, he was “seized” within the meaningloé Fourth Amendment bagse the “means” of the
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a public restaurantmade it entirely foreseeable that taysders, including children, would be
killed. Indeed, seven people, including Abdblraan and another child, were killed. Compl.
1 37. Abdulrahman’s status as a child also ivigeavily against theasonableness of lethal

force; courts have repeatedlyldhéhat deadly force deliberatelised against minors who are not
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To comply with the Fifth Amendment, tiggvernment must providan individual not
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(1998) (quotation marks omitted).In the language of FiftAmendment doctrine, when the
conduct of an executive officer ‘ay fairly be said to shock the conscience,” it violates the
substantive component of the Due Process Cldasat 847 n.8. When cagrevaluate the use
of deadly force under the Fifth Amendmengytiprescribe essentially the same objective
limitations as under the Fourth Amendmenhu3, where the circumstances allow for “actual
deliberation” and “repeated reftgan"—that is, when a threat st imminent—an officer’s use
of lethal force will shock the conscience if he agith deliberate indifference to a risk of serious
harm. Id. at 851, 8532

Here, Defendants authorizeddadirected the strikes thiatled the decedents with
premeditation and deliberation—inde&udthe case of the strikedhkilled Anwar Al-Aulaqgi and
Samir Khan, with at least weeks (if not morejpdivance planning. Their actions were not made
“in haste” or in response #&n “unforeseen” situation_ewis 523 U.S at 853-55. While
Defendants assert that there isphausible basis to conclude thheir actions were “unrelated to
a legitimate government interest,” Defs. Br. 42atestaction, “even if takepursuant to legitimate
objectives[,] . . . may not proceed vigans that shock the consciencBdrris v. Dist. of

Columbig 737 F.2d 1148, 1151 (D.C. Cir. 1984) (at#on and quotation marks omitted).

" Should the Court conclude that Plaintiffs’ aisi of excessive force are not properly analyzed
under the Fourth Amendment, it must adjudidhiose claims under the Fifth Amendmesee
Lewis 523 U.S. at 842—-4%3raham 490 U.S. at 395 (discussing relationship between Fourth
and Fifth Amendments in context of excessive-force claims).

“8 Defendants argue for a higher standard of liabiligt applies in situations where there is no

time for deliberation, such as “sudden police chasgs'an occasion calling for fast action.”

Lewis 523 U.S. at 853SeeDefs. Br. 42 (arguing Plaintifismust show that Defendants engaged

in “conduct 62 T.u act44 ssO T20007 Te94 0 TD 590 TD-.0001 T1g 7T 1200 12 72wherT 12s

— 37—



Case 1:12-cv-01192-RMC Document 21 Filed 02/05/13 Page 51 of 58



Case 1:12-cv-01192-RMC Document 21 Filed 02/05/13 Page 52 of 58

Defendants’ conduct with respect to AnwarAdlaqi has all the nr&ings of a Bill of
Attainder. See Selective Serv. Sys. vaMiPub. Interest Research Grg68 U.S. 841, 847
(1984) (discussing specificity, punishment, and the &dgkdicial processs the three elements
of acts of attainder). Defendants authorizeePilagi's placement on CIA and JSOC kill lists.
Compl. 11 23, 25. They directed the use of |fibrgle against Al-Aulaqgiinflicting the ultimate
punishment.See BellSouth Corp. v. F.C,262 F.3d 678, 683 (D.C. Cit998) (sentence of
death “is a bill of attainder, without regax@whether Congress could articulate some
nonpunitive purpose for the execution, such as the protection of public satefsiyl they
imposed punishment without anytbie protections akin to thoswailable in a judicial trial,
authorizing and directingis killing after a secret executive proceghited States v. Lovet328
U.S. 303, 316-17 (1946) (holding thhe Attainder Clause prohibitgdaintiffs from being tried
by secret legislative hearings adjudicating guilt based on secret evidence). The death warrant for
Anwar Al-Aulaqgi unquestionably would have beemawful if it had originated from the
Legislature; it is no less constiionally offensive because it came from the Executive. Other
than citing to three cases holding no weightis Circuit, Defendants offer no compelling

reason why the Attainder Clause should not apply Here.

executive death warrants not been considarewnarchical relic ahe Founding, the Attainder
Clause would likely have kdaa place in Article II.See Targeted Killing FOIA013 WL 50209,
at *7 (citing THE FEDERALIST NO. 47 (James Madison)) (nogrthe Founders’ fear of
concentrating power in any singlerpen, particularly in the Executive).

*0 At common law, bills of attader imposed the death penalfelective SenSys, 468 U.S. at
852.

®1 This Court has already exared executive action under theétéinder Clause in several
instances, albeit withouteciding the questionSee, e.gHoffa v. Saxbe378 F. Supp. 1221,
1239 (D.D.C. 1974) (that executivetian was at issue “[did] ndegally distinguish” the case
from another in which a state statutesveallenged as a bill of attainder).
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B. Even if the law of armed conflict de@pply, Defendants violated decedents’
clearly establised rights.

1. The rights of the decedents were clearly established under the law of
armed conflict.

Even if the Court were to determine thag tippropriate context here is armed conflict,
Defendants would still not be entitleddaalified immunity. The Supreme Court has
emphasized that citizens are entitled to fundamewtadtitutional protections even in war, and it
has reaffirmed that principle in the specificn@d conflict context Defendants assert h&8ee
e.g, Hamdi 542 U.Sat 531 (“reaffirm[ing] . . . the fundamexttnature of a citizen’s right to be
free from involuntary confinement by his owovernment without due process of law”).

Citizens asserting constitutional rights are t
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Speech¥? This is not a situation where theésean “open legal question” about the
circumstances under which lethal force is permissible, Asheroft v. Al-Kidgd 131 S. Ct. 2074,
2085 (2011).See, e.g.Defs. Br. 29. And the lack @f specific case on point addressing
identical circumstances, without which Defentfaclaim they could not have known of the
illegality of their actionsid. 32, is far from dispositiveSee, e.gHope v. Pelzer536 U.S. 730,
741 (2002) (where the constitutional violation is @wd, the lack of a case addressing factually
identical circumstances is not fatal to shiegvthat the right was “clearly establishedByrgess
v. Lowery 201 F.3d 942, 946 (7th Cir. 2000) (“Théemeaant sources of law from which
perception of [the] contours [@fright] is derived include n@nly cases on point but alfoe
constitutional traditionthat generates those decisionsthpdasis added)). No reasonable
official would have believed thalirecting lethal force againsimerican civilians without due
regard for fundamental restrictions on the usketbfal force in armed conflict, as Plaintiffs
allege occurred here, would be lawftl.

2. Plaintiffs have adequately alleged that
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(@) Targeting of the Decedents

In the context of an armed conflict, the lafsvar prescribe core limitations on the use
of deadly force. “Distinction,bne of the “cardinal principles” ahe laws of war, requires that
states distinguish between combatants againstntbthal force may be used, and civilians.
Legality of the Threat or Use of Nuclearddpons, Advisory Opinion, 1996 I.C.J. 226, § 78 (July
8); see alsdJ.S.AIR FORCE TARGETING: AIR FORCEDOCTRINEDOCUMENT 2-1.9, at 88 (2006)
(“TARGETING"); U.S.DEP T OF THEARMY, FIELD MANUAL 27-10:THE LAW OF LAND WARFARE
ch. 5 (1956) (“FM 27-10"). Im non-international arndeconflict (that is, a conflict between a
nation state and an armed groupjs itlearly established thaetdividuals who are not members
of state armed forces are civiliarmnd equally clear that civiliamsay not be directly targeted
“unless and for such time as they take a dipact in hostilities.” Potocol Additional to the
Geneva Conventions of 12 August 1949, and tRejdao the Protectionf Victims of Non-
International Armed Conflicts (Ptacol II), art. 13(3), June 8, 1977, 1125 U.N.T.S. 609; Geneva
Convention Relative to the Protection of CiviliBarsons in Time of War, art. 3, Aug. 12, 1949,
6 U.S.T. 3516, 75 U.N.T.S. 28&d¢ccordHamlily v. Obama616 F. Supp. 2d 63, 77 (D.D.C.
2009)>* Defendants’ use of lethal force agaitie decedents was unlawful because, as
Plaintiffs allege in the alternaty none were directlgarticipating in hodgities at the time they

were killed. SeeCompl. 11 4, 5, 34, 35, 4.

>4 Direct participation in hostilities is a broadestriction than the “imminence” requirement in
the law-enforcement and human rigllsbntext, but it still requires causal and temporal nexus to
actual hostilitiesSeeNILS MELZER, INTERPe12 246.0 12 in,
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(b) Harm to the Decedents as Bystanders

Clear standards under the laws of war alsestrain the use of lethal force against
civilians who are bystander§e€eTARGETING 39, 89-90; FM 27-10 § 254. First, the
“proportionality” requirement prohibits the use afhlal force that could reasonably be expected
to cause excessive harm to civilian bystand&eeTARGETING 89-90; FM 27-10 { 41. Second,
even if the use of lethal force is proportionate, the party using lethal force must take all feasible
precautions to avoid or minimize civilian hari8eeTARGETING 89-90; FM 27-10  41.
Defendants do not argue that thetsndards are unclear, and Pldisthave adequately pled that
if Samir Khan and Abdulrahman Al-Aulaqgi wergléd as bystanders, Defendants’ use of lethal
force against them was unlawful because Defendaihsl to “comply with the requirements of
distinction and proportionality andofttake all feasible measures to protect bystanders.” Compl.
9 5, 35, 46° Thus, for example, Defendants’ missilekgtrat or near a plib restaurant, where
civilians gather, killing Abdulrahman, was objeetly a violation of law of war limitations on
the use of lethal force.

(c) Procedural Due Process

Defendants’ only argument against Pldfstiprocedural dugprocess claims as
alternatively pled in armed conflict is thabpections “may be diminished” in a battlefield
situation, and that the closedeexitive process that resultiedthe decedents’ killings was

sufficient under the circumstanceSeeDefs. Br. 43. But while process may be
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have only pursued non-lethal ahatives against them, suchapture and detention under the
laws of war, or prosecution. If the deceddrdd been captured andvially detained, they
would have been entitled to the minimum Fikmendment protections of fair notice and an
opportunity to be hearddamdi 542 U.S. at 535 (U.S. citizen captured in Afghanistan and
detained as an “enemy combatant” was constitutipeatitled to “core”procedural due process
rights); Targeted Killing FOIA 2013 WL 50209, at *8 (suggesting tlgatvernment’s killing of
Anwar Al-Aulagi may have violated the Fiflamendment’s requirement of “notice of the
proposed action and an opportunity to be hea‘dDefendants’ unlawful use of lethal force
against the decedents thus violated thgintrio procedural due process protections.
V. Plaintiffs Have Capacity To Sue on Behalf of Decedents

On a Rule 12(b)(6) motion, the Court “must gut®laintiffs’ allegations that they are
the personal representatividsthe decedents’ estates, Compl. 1 10, 11, “as tRi&d v. City
of SacramentoNo. Civ. S-052080, 2006 WL 193181, at *1-*2 (E.D. Cal. Jan. 19, 2606rd
Clarke ex rel. Estate of Medina v. Dist. of Columipia. CIV.A 06-0623, 2007 WL 1378488, at
*1 (D.D.C. May 9, 2007)Deirmenjian v. Deutsche Bank, A,Blo. CV 06-00774, 2006 WL
4749756, at *30 (C.D. Cal. Sept. 25, 200%}\] plaintiff's capacityto sue generally cannot be
decided on a motion to dismiss.” (citingd- R. Civ. P.9(a)), and Defendants cite no pleading

requirement to the contrary.

>’ Defendants cite two cases for the propositionjtiditial process is not always required in
circumstances like rebellion or armed confli€efs. Br. 44. But the government provided post-
deprivation process (l&kthat sought here) i@alero-Toledo v. Pearson Yacht Leasing,dd.6

U.S. 663, 680 (1974), arMoyer v. Peabody212 U.S. 78 (1909), is properly read as a dismissal
based on qualified immunity long before the roliestelopment of that doctrine as it applies
today. SeeScheuer v. Rhoded416 U.S. 232, 248 (1974).

*8 Although they are not obligated to do so, Pléisiattach an attornegeclaration providing
details about Plaintiffs’ probatepresentations, andll file additional documents should the
Court so require. Plaintiff Khan is recognizesithe personal represative of Samir Khan’s
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CONCLUSION

For the foregoing reasons, this Court skaidgny Defendants’ Motion to Dismiss.

Dated: February 5, 2013 Respectfully submitted,

/s/ Hina Shamsi

Hina Shamsigro hac viceg

Brett Max Kaufmangro hac vicég
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New York, NY 10004

T:212.519.2500

F: 212.549.2654
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Pardiss Kebriaeipfo hac vicg Arthur B. Spitzer (D.C. Bar No. 235960)
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Susan Hu Nation’s Capital
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Center for Constitutional Rights Washington, D.C. 20008
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New York, NY 10012 F: 202.452.1868

T:212.614.6452 artspitzer@aclu-nca.org

F:212.614.6499
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estate in the District. KebeaDecl. | 3. Plaintiff Al-Auhqi was appointed the personal
representative of the estates of$vs and grandson in Yemen on January 10, 26127 46,

but that representation has not lpeen recognized in the Digtti Plaintiff made repeated,
documented efforts to schedule a timely appointraetite U.S. Embassy in Sana’a to obtain the
consular certification of his Yeeni record required by Distritaw, but Embassy personnel did
not grant that request until January 21, 203§ 7-8. Plaintiffs’ counsel will diligently assist
Plaintiff in finalizing recognition after his schedulédarch 2013 appointmenSee id{ 8.

In filing this declaration now, Rintiffs expressly disclaim reference to it in the event the

Court would take its attachment as requir@ogiversion of Defendants’ motion into one for
summary judgment under Rule 56. If thex@ capacity defect, it is “curableZstate of Manook

v. Research Triangle Inst., Int$93 F. Supp. 2d 4, 17 (D.D.C. 2010), and in any event, “[t]he
court may not dismiss an action for failure to prose@u the name of the real party in interest
until, after an objectiona reasonable time has been allowedHerreal party in interest to ratify,
join, or be substituted into the action.Ed-R.Civ. P. 17(a)(3) (emphasis added). Moreover,
D.C. SUPER CT.R.Civ. P.44(a)(2) authorizes the Courtaacept a foreign document even
without consular certification &r good cause shown” where authenticity is not disputed.
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NASSER AL-AULAQI, as pesonal representative
of the estate ANWAR AL-AULAQI and
ABDULRAHMAN AL-AULAQI, et. al,

Plaintiffs,
No. 12-cv-01192 (RMC)
V.

LEON C. PANETTA,et. al, in their individual
capacities,

Defendants

DECLARATION OF PARDISS KEBRIAEI

|, Pardiss Kebriaei, herebgdare and state as follows:

1. | am a member of the New York State Bad am one of counsel for Plaintiffs in
this case. On July 30, 2012, this Cayndnted my motion foleave to appeagro hac vice

2. | am a Senior Staff Attorney at the Center for Constitutional Rights, 666
Broadway, 7th Floor, New York, New York 10012hdve worked in that capacity since 2007. |
submit the following declaration in support oaitiffs’ Opposition to Defendants’ Motion to
Dismiss.

3. | have reviewed a certificate that, by itents, was issued by the Register of Wills
for the Probate Division of theugerior Court of the District d€olumbia. The certificate is
dated May 17, 2012, and it confirms the filing wiltle Register of Will®f an authenticated

copy of Samir Khan’s will and an authenticatapy of the Notice of



Alexandria, Virginia. The certificate statdsmt Sarah Khan's appdiment of personal
representative was made on February 6, 2012.

4, In January 2012, | met with my clieintthe above-captioned case, Nasser Al-
Aulagi. At that time, Mr. Al-Aulagi transferdeto my possession a doceant written in Arabic,
which he told me was a legal document issoethe Yemeni government appointing him as the
legal representative of thetates of his son and grandson.

5. In March 2012, | commissioned a U.S. Depeent of State—approved translator
to provide a certified Englistnanslation of the documentvgin to me by Mr. Al-Aulaqi.

6. | have reviewed the certified translatioBy its terms, the translation indicates
that the original document was issued by the Bepent of Justice of the Republic of Yemen.
The translation authorizes Nasser Al-Aulaqgi’paintment as the legal representative of the

estates of his son, Anwar Al-Aulaqi, a
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9. Pursuant to 28 U.S.C. § 1746, | herelegldre and state under the penalty of

perjury that the foregoinig true and correct.

Date: February 5, 2013 /s/_Pardiss Kebriaei
PARDISS KEBRIAEI




