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[U] Defendants-appellees the 
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[U] The Court should (a) permit further redactions to the Court-redacted 

version of the OLC-DOD Memorandum to protect this information 



Exemptions 1 and 5 by voluntary disclosure. Slip op. 31-32, 37-38.1 The panel 

decision makes clear, however, that certain information in the legal-reasoning 

portion of the OLC-DOD 
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[U] Before issuing its decision, the Court provided drafts of the panel 

opinion and attachment to the government and requested a classification review. 

The government responded and also moved to stay release of portions of the 

Court's opinion and attachment (i.e., the Court-redacted version of the OLC-DOD 

Memorandum) in its entirety, in order to preserve the government's 



[U] The public version of the panel's April 21 decision contained certain 

redactions made at the request of the government, including to preserve its 

opportunities for further review. See slip op. 2 n.1. The Court indicated that, if its 

decision is not altered in the course of any further review, the opinion will be filed 

publicly, along with the Court-redacted version of the OLC-DOD Memorandum. 

The unredacted.panel opinion and the Court-redacted version of the OLC-DOD 

Memorandum were filed under seal. 

[U] This petition for rehearing seeks to protect information that remains 

classified, protected by statute, and privileged. In tandem with this petition, and in 

accord with the Court's May 28 Order, the government is providing ex parte and in 

camera two redacted versions of the OLC-DOD Memorandum that contain 

redactions made by the Court as well as the additional redactions that are the 

review to be a request to identify what in the panel decision needed to be redacted 

because it remained classified even under the analysis of the panel decision. The 

government did not view the ex parte classification review as an appropriate means 

to seek any changes in the substance of the Court's legal rulings or the relief · 

ordered, e.g., with respect to redactforis in-the otc=-:DcTDMemoranaum, out ratner----- --------

sought a stay to allow the government time to determine whether to seek any such 

changes through the appropriate vehicle of a rehearing petition. See, e.g., Mar. 12, 

2014 Classification Review Response ("The defendants-appellees respectfully 

respond to the Court's directive to submit for classification review the Court's 

opinion * * * ."). The government regrets any confusion, and seeks rehearing on 

these issues at this time, given the important public interest in protecting properly 

classified and privileged information. 
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subject of this petition for rehearing. The first version is intended as a permanent 

ex parte, in camera filing that highlights the redactions so the Court can read the 

text and identifies in the margin the FOIA exemption that is the basis for each 

redaction. The second version is submitted ex parte and in camera at this point in 

time but whites out all the redactions proposed in the petition for rehearing as well 

as the redactions made by the Court so that the text cannot be read; this version 

could be released publicly by the Court if it agrees with the redactions requested in 

this petition. This second version should not be publicly released before the Court 

rules on this petition because, if the Court denies relief, the proposed redactions 

will highlight the very information the government seeks to protect. If the Court 

grants the petition for rehearing, this version of the OLC-DOD Memorandum is 

appropriate for public filing, but if the Court rejects any of the redactions proposed 

by the government in the petition for rehearing, the government will provide a final 

redacted version of the OLC-DOD Memorandum for public release that conforms 

----·-·-----with-thefinal-judiGialFuling0nce-any-further-re:view-is-complete. ______ ~----·------·---··-·--·----

REASONS FOR REHEARING 

[U] This Court should grant rehearing to protect three 

relea



Compelled disclosure of that information, which is classified, protected by statute, 

and/or privileged, reasonably could be expected to cause exceptionally grave 

damage to national security and to significantly undermine the government's 

ability to engage in confidential deliberations and to seek legal advice. 

1. The Court's decision explicitly 

upholds the withholding of information about , which is 

classified at the highest levels. See slip op. 40. The Court explains that "[w]e will 

redact all references" to that information in the OLC-DOD Memorandum. 

Apparently as a result of inadvertence, 

however, the Court-redacted version of the OLC-DOD Memorandum does not· 

redact all references to 

Absent further redaction, the Court would disclose statements in the Memorandum 

that 

The Court-redacted version of the 

Memorandum also leaves unredacted a reference to 
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The Director of the CIA's National 

Clandestine Service explained in a classified declaration filed in the district court 

8 
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* the 



publicly released. At the very least, this highly sensitive inforhis 
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permitted in "cases implicating national security interests"), rev'd, 493 U.S. 146 

(1989). 

[U] This Court rejected the government's argument on appeal that it could 

refuse to confirm or deny the existence of certain responsive documents, or to 

provide any information about the number or nature of any such responsive 

documents. Slip op. 52. It does not necessarily follow, however, that the 

government does not have an interest in protecting information contained in a 

classified Vaughn index that is not itself subject to the FOIA request and was never 

intended to be disclosed publicly. Indeed, although the plaintiffs challenged the 

government's "Glomar" and "no number, no list" responses to the FOIA requests, 

they did not seek t h e y  



reasonably be expected to harm national security and to damage the government's 

ability to engage in confidential deliberations and to seek confidential legal advice. 

Thus, for example, although the Court clarified 
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. None of the public statements referenced in the Court's decision . 

concerns . It thus appears that the proposed disclosure of these listings 

in the OLC Vaughn index is in error. 

Other information in the Vaughn index that the Court has 

ordered disclosed also remains privileged and/or classified notwithstanding the 

rulings of the panel decision. For example, listings 57-68, 70-74, 76-79, 83, 88-

110, 116-119, and 123-130 describe information provided to OLC by various 

agencies in connection with OLC's preparation of pre-decisional legal advice. The 

content of information provided to one's lawyer in connection with a request for 

legal advice is typically protected by the attorney-client privilege, see, e.g., In re 

Six Grand Jury Witnesses, 979 F.2d 939, ~45-46 (2d Cir. 1992), and in this context 

is also protected by the deliberative process privilege. John Bies Classified Deel. 

'tf'tl 23-25, 34-36. Further, listings 67, 118 and 119 disclose that 

-· Other listings reveal information regarding requests for OLC legal 

advice, its interagency deliberations, and its draft work product. And others reveal 

descriptions and dates of intelligence products that would reveal the substance and 

timing of classified assessments of al-Qa'ida in the Arabian Peninsula. 
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[U] Although the government cannot provide a comprehensive analysis of 

the Vaughn index within the space constraints of this petition, these examples 

should make clear that the Court's order to produce portions of the Vaughn index 

would improperly compel the disclosure of highly sensitive information that, in 

addition to not being contained in a FOIA-responsive document, would be exempt 

under FOIA. This case should be remanded to the district court, and the 

government should be given the opportunity to prepare a Vaughn index that is 

suitable for filing on the public record. 

CONCLUSION 

[U] The government requests that the Court grant panel rehearing and 

modify the panel decision to correct factual errors before unsealing the decision, 

withdraw its holding requiring release of the Vaughn index, and further redact the 

Court-redacted version of the OLC-DOD Memorandum as described herein before 

public release. Should the panel deny rehearing, the en bane Court should grant the 

----------~ petitien-and-prnvide-the-relief-sought-herein.-- ________________________________ _ 
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