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INTRODUCTION

Plaintiffs are thirteen U.S. citizens who flew commercial airlines for years without
incident until theywere branded as suspected terrorists based on secret evidence, publicly denied
boarding on flights, and told by U.S. officials that they were banned from Hgerpaps
forever. Each of them sought “redress” through the only available government prioess
Department of Homeland Security Traveler Redress Inquiry Program (“DHS FRiRt)none
has been told why he or she is on the No Fly List or given an opportunity to refute the basis for
his or her inclusion. Plaintiffs, who pose no threat to avia@dety or national security, are left
in limbo.

Defendants’ motion for partial summary judgment on Plaintiffs’ procedural due process
claims boils down to two remarkable contentioiérst, Defendants argue that when the
government bans U.S. citizens from air travel, one of the basic incidents of modern life, the
Constitution has nothing to say about the adequacy and fairness of the procedures the
government provides to challenge the ban. Second, Defendants insist that the#ppesation
procedures are adequate even though Defendants have an explicit policy of refusing to confirm
or deny any information concerning a person’s status on the No Fly List, and do not provide
citizens with any statement of reasons or a hearing to defend themselves. Dsfangaments
fail as a matter of law and fact.

Relying on inapplicable cases invoking the fundamental right to interstate-trave|
not controlling cases adjudicating procedural due process rights when the government restricts
travel—Defendants erroneously assert that Plaintiffs liberty interest in travel has not been
burdened. They also misapply Ninth Circuit law and claim that Plaintiffs cannot show a

government deprivation of their liberty interest in reputation because no associated right has
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been cthiled despie he eryeal goernmentresticton on Plainiffs’righto fly Vieed in
lightof he correctlayPlaintffs’fact confirm hatinclsion on he No FlyListimposes a
draconian sancton hattiggers de process proectons becase: itseerelyordens Plaintffs’
liberginerestin tael; itsigmates Plaintffs, o hae neer been charged i anycrime,

as sspeced erroriss and preens hem from fling; and ithas resled in degsatng
consegences for Plaintffs’person al and professional lies.

Boh Defendans’Glomar“policyof refsing © confirm or denyanyinformaton abot
No FlyListsasiand heir inadeqae procedtes are directycontaryp goerning de process
doctine. Cots rotnelyeqire notce and some form of hearing for mch less segre
deprigions of liberthan he record shoswlaintffs haw stfered. Thsi, he goernment
cannotsspend a stientfrom school for en day, recoer egess Social Sectitpagnens, or
erminate sae assise  nce for tlitpills totsome kind of notce and hearing. Cots also
regire more notce and process in he natonal sectfconekinclding for alleged enemy
alien combatnns detined oside he Unied Saes, foreign and domestic organiztons he
goernmentseeks b designat as errorist and ohers to are notentted © more consttonal
proectons han Plainiffs.

The facs in he record showatDefendans’refsal b proide Plainiffs anykind of
notce or a hearing b rebtDefen  dant’eidence and presentheir ow leags Plainiffs oable
b correctheir vongflplacementon he No FlyList Neerheless, Defendans insisthat
additonal notce or process is narraned becase heir secretinernal procedces gard against
he erroneosideprigton of righs. According b Defendans, onlypeople o meetsecretNo
FlyListcrieria are inclded in he list and DHS TRIP correcs anynaderéenterrors. Bthe

record pains a erydifferentpicte. The goernmens owadis hae fond shsantal
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inacctacyn he ach liss from hich he No FlyListis draw inclding failces b tmely
remow indildals to hae been vonglyised. Based on he facs in he record, he need for
greaer procedtal safegards b preentact harm o Plaintffs’libertes is obiost

Defendans’final claim is hatproiding Plainiffs anyeason for heir No FlyList
inclsion Wl nleash a parade of natonal sectithorribles. Contaryp Defendans’
conentons, hoeer,t  he record shosvhatmere confirmaton or denial of Plaintffs’inclsion
on he No FhyListll notdisclose antring hatis notalreadyknowor rotnelhydisclosed by
he goernmentiself. Nor Wl prowding Plaintffs he rdimens of process heg oernmend
eidence againsthem, and a hearing —compromise anygoernmentineress in proecing
classified or sensite informaton. Defendans rotnelydisclose or describe soh informaton
ten cots reqire hem b proude notce and a hearing in he natonal sectifconek More
fadamenallyhe possibilithatsensite natonal sectiginformaton mightbe ingled in
partclar instinces is no reason b foreclose notce or a hearing caegorically

This Cottshold denyDefendans snmar ydgmenton Plainiffs’procedtal de
process claims.

STATEMENT OF FACTS
l. The No Fly List

The TerroristScreening Cener (TSC), tich is adminisered byne Federal Breawf
Inestgaton (FBI), deglops and maintins he federal goernment cons olidaed Terrorist
Screening Datbase ( “TSDB” or he &h lisy. JointSaementof Stplaed Facs (Stp.
Facs) L , ECF No. 84. The ath listis he federal goernmens maser reposioryfor

sspeced inernatonal and domestc erroristrecor ds sed for ath list  -relaed screening. Id .

3-MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
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cases, he FBI failed b appropriaglyremow errorism classificatons, een hogh manyof
hese shold hae been remoed from he ath listentrely >

TSC selecs a sbsetof indiwdals from he consolidaed ath listfor inclsion in he
No FlyList Stip. Fact 1L 2; Decl. of CindyA. Coppola (Coppola Decl.} 112. Defendans
haw notphlichydisclosed he sandards or crieria TSC applies b deermine faeher a person
Wl be placed on he No FlyList Stp. Facs fL7. People place d on he No FlyListare denied
boarding on planes fling b or from he Unied Saes or ogr U.S. airspace. Coppola Decl.
3. ° Theyare also denied passage on ships bond for, or departng from, he Unied Stes.
In additon, heymayoe preene d from boarding flighs hatdo notcross U.S. airspace becase

TSC shares he ach listik 22 foreign goernmens. 8

5 -MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
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TRIP responds b he indiwdal ¥ a leer hatneiher confirms nor denies he eisence of any
erroristach listrecords relaing o he indiwdal. Sip. Fact 1L1. S
I1. Denial of Boarding andPlaintiffs’ Efforts to Seek Redress

Each of he Plainiffs flevior gars hotincident btag preened f rom boarding a
flightoer U.S. airspace afer Janaryt, 2009.  *° Plaintffs firstfond othatheycold notfly
ten heyere denied boarding in airpors; heyfelthmiliaed and deeplystgmaied as
sspeced erroriss becase airline officials, lawnforcementofficers, tieir familymembers and
classmaes, and members of he phblic sawr learned hatheyere denied boarding. 1 None of
he Plainiffs poses a treatb ciil alaton, or knosviasheyere preened from fling. 12
Each Plaintf f filed atleastone DHS TRIP complaintseeking remoal of his or her name

from he No FhyList Stp. Facs L3. In response, each receigd a DHS TRIP deerminaton

lekr hatneiber confirms nor denies he eiseénce of anyerroristach listrecor ds relaing b

® Sometmes , he letr indicags hathe redress seeker can ptse an administate appeal i

TSA or can seek jdicial reievin he U.S. Cots of Appeals prsantd 49 U.S.C. &6110.

Stp. Fact 1L1.

19 Decl. of Salah Ali Ahmed (Ahmed Decl.} B, 6; Decl. of Nagib Ali Ghaleb (Ghaleb

Decl.J % &; Decl. of Mohamed Sheikh Abdirahman Kariy (Karig Decl.) %, 6; Decl. of
Faisal Nabin Kashem (Kashem Decl.} 8, 6; Decl. of Ragnond Earl Knaeble 1V (Knaeble
Decl.J 8 9; Third Am. Compl. 12, ECF No. 83; Decl. of Ibraheim Y. Mashal (Mashal
Decl.} %, 7; Decl. of Amir Meshal (Meshal Decl.) 8, 5; Decl. of Elias Mshfa Mohamed
(Mohamed Decl.) %, 6; ChodhnDecl. EXL 8,5 ( Decl. of Abdla if Mhanna
(“Mbanna Decl. ) ); Decl. of Sephen Dtpa Persad (Persad Decl.) %5; Decl. of Allah R.

Rana (A. Rana Decl.} %; Decl. of Mashaal Rana (M. Rana Decl.} %, 6; Decl. of Naman
Rana (N. Rana Decl.j B; Decl. of Seen William Washb tn (Washbtn Decl.)

% %

1 Ahmed Decl. ; Ghaleb Decl. %; Karig Decl. I7; Kashem Decl. ¥; Knaeble Decl. 1.0;
Third Am. Compl. #2; Mashal Decl. ¥; Meshal Decl. %; Mohamed Decl. ; Chodhty

Decl. EXL 1 16, 22 (Mbanna Decl.); Persad Decl. ¥; M. Rana Decl. ¥; Washbtn Decl.
8.

12 Ahmed Decl. 11142; Ghaleb Decl. 1546; Karig Decl. L0 11; Kashem Decl. 14—
15; Knaeble Decl. 22— 23; Third Am. Comp. L 35; Mashal Decl. L7 48; Meshal Decl.
910; Mohamed Decl. 14  45; ChodhnDecl. ExL ®5 26 (Mbanna Decl.); Persad
Decl. 13 #4; M. Rana Decl. 118%9; Washbtn Decl. 324.
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facton inwled and he fiscal and administate brdens hathe additonal or sbste
procedral regirementold enail.” 18

Defendans cannotmeetheir brden becase as a maer of layPlaintffs hae a libery
inerestin boh tael and heir repaions, infra 943, 1648, and he facs in he record clearly

demonstat a seere deprigton of boh, infra 1318. * Contary Defendans’argmens hat

he post -deprigion proce ss heyroude is adegae, goerning Spreme Cottand Ninh

9 -MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
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b each are also distnct In he first plaintffs ingke he fadamenal righto inersae tael or
shstnte del process and seek b inalidae entrelya gogrnmentresticton on tael on he
gronds hatitis per se  nconsttonal. See, e.g. , Shapiro v. Thompson, 394 U.S. 618, 629
(1969) (inalidatng ste residencyegirementdening @lfare b applicans o had resided
in st for less han one yar becase itinhibied migraton of needypersons in olaton of he
fadamentl righto inerste tael ), overruled in part on other groundsy Edelman v. Jordan,
415 U.S. 651, 6701 (1974) ; Gilmore v. Gonzalke 435 F.3d 1125, 113032 (9h Cir. 2006)
(plaintff osocessflysoghtinalidaton of TSA policyeqiring identficaton or eta
screening as a conditon of boarding planes on he groands hatitiolagd libergint erestin
tael). In he second, plaintffs ingke Fifh Amendmentprocedtal de process, arging not
hata goernmentresticton on tael is nconsttonal per se Jbthathe burden he
resticton imposes on he righto tael reqires fairer p rocess. See, e.gDe Nieva v. Reye966
F.2d 480, 485 (9h Cir. 1992) (plaintff ag entted b post -deprigion hearing nder Fif h
Amendmentiaen goernmentagencyseigd her passport brdening her liberginerestin
tael). Plainiffs raise he second  claim. Bu Defendans misakenlyask his Cotto apply
stindards from he firsto denyPlaintffs’claim. Applicaton of he correctlaw he
ndisped facs, hoeer, estblishes hatDefendans’placementof Plainiffs on t he No Fly
Listseerelyotdens heir liberginerestin tagl and hatPlainiffs are entted b he
procedtal de process proecions heyeqe st

Itis firmlyesablished hatfihe rightb tael is a partof he liberiof tich he
citen cannotbe depried hiothe de process of lawader he Fifh Amendment” Kent v.

Dulles 357 U.S. 116, 125 (1958); id. at12627 (*

10 MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
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F.2d 480 (9h Cir. 1992). Similarlyin Herna ndez v. Cremehe plaintff did notarge hathe
goernmentcold ne  verdenyadmission athe border b a person claiming U.S. citenship. H e
challenged he fairness of he procedures afforded o hose to soghto conesthe denial afer
he fact again, he cortfond procedtal de process wolatons. 913 F.3d at237, 240; see also
Agee v. Bakei753 F. Spp. 373, 386 (D.D.C. 1990) (recogniimg hatone -myesticion on
tael from U.S. b foreign coaties depried liberiinerestin tael); cf . Fuentes v. Shevin,
407 U.S. 67,90 & 92 n.21 (1972) (The relate vightof libertor propertineress is
releant of cotse, b he form of noice and hearing reqired byde process. . . . Btsome form
of notce and hearing fermal or informal isreqired before deprigton of a propertinerest
hattannotbe characerigd as de minimis.”( inernal ciaton omied) (emphasis spplied)).

The single procedtal de process case hatDefendans cie for heir fighto Iy
argment , Green v. T.S.A., is easilydistngished becase itingled a de minimis b tden. 351

F. Spp. 2d 1119 (W.D. Wash. 2005) .

13 -MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
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foreign conties and place Plaintffs atrisk of inerrogaton and deenton byforeign
ahorites. " There can be no geston hatsch segre restictons on inernatonal tae
tigger procedtal de process reqiremens.

2) No Fly List placement deprives Plaintiffs of théiekty interest in freedom from
false governmentatigmatization.

Defendans arge hatPlaintffs fail b estblish an actonable brden on teir libery
inerestin repaiton becase heyhae notshowan associaed olaton of a consttonal or
stk lawight Defs.  ’ Br. 18. Thatargment missaes he lawUnder clearl  y-esablished Ninh

Circiutprecedent Plainiffs need b demonstae onlya stigmaic harm copled ik he denial

of a legal rightor stsib asserta $tgma- plsiclaim. Defendans do notdispthatNo Fly
Listplacementimposes he deeplysigmating label of $speced errorist atabel Plaintffs
igorosiyconest And becase Plaintffs’ fact showmatDefendans haw, as a resli denied

Plaintffs he abilitb legallypoard planes , Defendant’deprigion of Plainiffs’liberiineres t

in repaion is clear.

The Spreme Cotthas recognigd a consitonallyproeced liberginerestin
repaiton en a plaintff satsfies he so -called Sigma -plsiest See Paul v. Davis , 424 U.S.
693, 711 (1976); Humphries v. @ty of LA, 554 F.3d 1170, 1185 (9h Cir. 2009) (describing
S8igma -plsies) , overruled in part on other ground$31 S. Ct 447 (2010) . The goernment

mstafford procedral de process faen a plainiff stfers st igma from goernment acion

Unied Saes’eastcoastand sailing o Ireland Wl also fail becase CBP Wl likelydeny

Plaintff Washbtn pass age on a ship, jstas itdid  Plainiff Mtianna. See Chodhobecl.

® 10 & ExL fL722 (Mbanna Decl.).

2T plaintffs'fears are far from speclate. Plaintff Knaeble discoered his No Fly List
placementiaen he ag preened fr om fling from Bogo& , Colombia ® Miami. Knaeble Decl.
0. Desperat b retn b he Unied Saes, he aemped o flyp Mekco and cross he U.S.-

Meico border oer land, btMeican federal agens detined him for fifeen hots, gestoned

him for more han tiree hots, preened him from taeling o he U.S. -Meico bo rder, and
retned him o Bogo&  bylane. 1d . §123.

16 MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
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plsian aleraton or ekngishmentof a rightor sasirecognied byawSee Paul , 424 U.S.
at711. To satsfyhe plsiprong, a plaintff msishowathe injop repaion as
infliced in connecton ¥ he aleraton or efngis hmentof a legal rightor stst
Humphries554 F.3d at1188.

Defendans vanglyclaim hatin order b satsfyhe plsiprong, Plainiffs mst
demonstae heyhae been deprie d of a consttonal rightt tael on he same erms as
oher taglers.” Defs. ' Br. 17. Thatargmentis sqarelycontaryp contolling Ninh Circit
layiich reqires Plaintffs onlyp showatbnce lised, [Plaintffs] legallycold notdo
somehing hat[hey cold oherise do.” Miller v. California , 355 F.3d 1172, 1179 (9h Cir.
2004) (discssing Wisconsin vConstantineau, 400 U.S. 433 (197)) Humphries554 F.3d at
118788 (describing estas teher plainiffs are fegallydisabled byhe lising . . . alone from
doing antring heyoherise cold do) (inernal goaton marks omied) . Plaintffs 'facs
shovmatbecase of No FlyListplacement heycannot , bylaw  board commercial flight —
somehing heyald oherise be able b do. 28 There is no dispet hatTSA and airline
officials preentickeed tawlers, inclding Plaintffs, lised on he No FhyListfrom boarding
heir flight byoperaton of lawSee 49 U.S.C. 814(h)(3) (requring head of TSA b &stblish
policies and procedtes reqiring air carriers (A) b se inform aton from gogrnmentagencies
o identfyndiwdals on passenger liss 0o maybe a hreatd ciul aiaton or natonal

secuyand  (B) if sth an indiidal is identfied, . . . preenthe indiidal from boarding an
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* % %

Becausepplication ofthe correct law to Plaintiffs’ facts establishes that No Fly List
inclusion has burdened Pdiiffs’ liberty interests in travel and reputation, Defendants have
failed to show that, as a matter of law, they are not required to provide Plaintiffs procedural due
process SeeMathews 424 U.S. at 335. To the contrary, Defendané required to afford
Plaintiffs fair proceduresAs explained below, howevddefendants fail to satisfy even the most
minimal requirements.

B) DHS TRIP Fails to Provide Plaintiffs Constitutionally Adequate Notice and a
Hearing

Once it is determined that the No Fly List triggers procedural due process protections,
“the question remains what process is due.” . Bagposit Ins. Corp. v. Mallen, 486 U.S. 230,
240 (1988) The key inquiry is whether Defendants afford the most basic requirements of due
process: “notice and an opportunity to contest the relevant determinatioreahmgful time

and in a meaningful manner.”
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1) Defendants fail to provide Plaintiffs even the most basic notice.
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designating terrorist organizations. A.H.l.F., 686 F.3d at 983—84 (requiring provision of either
unclassified summaries of classified information or presentation of classified information to
appropriately cleared counsel); Kindhedds Charitable Humanitaan Dev., Inc. v. Geithner
710 F. Supp. 2d 637, 657—-60 (N.D. Ohio 20@@yuiring government to declassify and/or
summarize classified information and, if that was insufficient or impossible, requiring plaintiff's
counsel to view the information under a protective ordfeNVhile Defendants contend that
access to classified information falls within the exclusive purview of the Executive, that
argument is premature and unnecessary to the Court’s resolution of the issues before it. This
Court need not decide at this stage whether Plaintiffs will be entitled to access classified
information at some later poirt.

As a matter of law anddsed on the stipulated facts, Defendants thus fail to stetw

DHS TRIP affords Plaintiffs the most “essential” of due process proteetitiresnotice they

37 See, e.g., Al Odah v. United Stas59 F.3d 539, 544-45 (D.C. Cir. 20@pgr curiam) (court

may compel disclosure to counsel of classified information for habeas corpus review); Bismullah
v. Gates501 F.3d 178, 187 (D.C. 200{@ranting counsel access to classified information
supporting enemy combatant determination, subject to limited exceptianajed 554 U.S.

913, renstated, 551 F.3d 1068 (D.C. Cir. 2008) (per curiam); United States v. Abuhamra, 389
F.3d 309, 329 (2d Cir. 2004pequring substitute disclosures to explain “the gist or substance”

of ex parte submissions); Classified Information Procedures Act, 18 U.S.C. app. (contemplating
provision of summaries of, or substitutes for, classified information in criminal proceedings).

¥ Moreover, “[i]t is simply not the case that all secuiitgarance decisions are immune from
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Deposit hs. Qrp., 486 U.S. at 240-241es De Nieva966 F.2d att86 (“right to a hearing was
clearly established” where government burdened liberty interest in travel).

Defendants insist that DHS TRIP provides a “suitable substitute” for a hearing because
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unacceptably higrisk of erroneous deprivatiorRlaintiffs have introduced facts, moreover ttha
show the widespread error in the watch list from which the No Fly List is drawn. The second
Mathewsfactor thus tips decidedly in Plaintiffs favor.

Government procedures that fail to afford adequate notice create a high risk of error
because they force people to “guess[] what evidence” they should submit in their defense,
driving them to “respond[io every possible argument against denial at the risk of missing the
critical one altogether Barnes 980 F.2d at 57Kindhearts for Charitable Humanitarian Dev.,

Inc. v. Geithney 647 F. Supp. 2d 857, 904 (N.D. Ohio 20(Qark of “adequate and timely

notice creates a substantial risk of wrongful deprivation” because it leads to “[a]n inability to
rebut”). Without notice othe “exact reasons” for the government’s decision or “the particular
statutory provisions and regulations they are accused of having violated,” affected persons
cannot “clear up simple misunderstandings or rebut erroneous inferences.” GQ¢®.v1R21

F.3d 1285, 1297 (9th Cir. 199%ee also A.H.I.F., 686 F.3d at 982 (“Without knowledge of a
charge, even simple factual errors may go uncorrected despite potentially easy, ready, and
persuasive explanations.”). The government compounds the risk of error when it fails to provide
any hearing permitting confrontation and rebuttal of the bases for the deprivation. See De Nieva
1989 WL 158912, at *7 (lack of “an adjudicative hearing of any type” concerning passport
seizure “maximized the risk of mistaken deprivation”), afd6 F.2d 48@9th Cir. 1992) see

also Joint AntiFascist Refugee Comm McGrath 341 U.S 123, 171-72 (195@rankfurter, J.
concurring) (adversarial process reduces the risk of error because “[s]ecrecy is not congenial to
truth-seeking”). In contrast, explaining the specific reasons for the decision increases the

likelihood of error correction. Barne880 F.2d at 579.
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list records as requéd.”*
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party’s interests.” See A.H.I,/686 F.3d at 98¢ Applying this clear law to the facts Plaintiffs
have introduced shows that providing Plaintiffs notice and a hearing requires will notrhyarm a
asserted national security interests.

Indeed, ourt decisions requarfar more robust processpecifically in the national
security context, for alleged enemy alien combatants detained outside the United States and
designated terrorist organizations sagko recover their property. See Hani2 U.S. at 536—
37 (requiring notice to alleged enemy combatant of factual and legal basis for charges and a
meaningful opportunity to rebut those chargésL.R1., 251 F.3d at 209 (requiring notice to
organization concerning impending designation as foreign terrorist organization); Kinghearts
647 F. Supp. 2d at 904, 907—-08 (requiring “prompt” and “meaningful hearing” for charity with

blocked assets and provisional designation as t
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his argmentis based on a demonstablyfalse premise: hatitis een possible b keep a

persons No FlyListsa  61a secretafter hatperson has been preened from fling. % The facs
showmatPlainiffs alreadyknoviieyare on he No FlyList each @ denied boarding on at

leastone flight and U.S. or airline officials sbhseqgentyld each of hem hatshe or heison
he list %" Contaryp Defendan$’assertons, Plaintffs are also alreadyon notce hatheyare

(or ere) he shjectof inesigatons: he FBI gestoned each of hem follomg heir denial of

boarding.”® Acknoledgementof No Fly  List-
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hearing Wl notharm natonal sectigen he goernmentrotnelydisregards is ow
Glomar policy See Coppola 87. **

This Cotshold rejectDefendant’seeping and caegorical claim hatproiding
Plaintffs process il nec  essarilydisclose he goernmens secres. Defs.’Br. 27. Defendans’
positon psihe cartbefore he horse heyseek o foreclose hearings entrelyoecase of he
possibilityhatsensite informaton mayoe inale d in partclar instnces. Bu  he
goernmentis rotnelyreqired o disclose, or atleastsmmarig, classified or oherise
sensite informaton in nmerosinatonal seciconeg. See, e.g., Al Odah, 559 F.3d at
54445; Bismullah , 501 F.3d at187; Abuhamra, 389 F.3d at329; Classified Informaton
Procedtes Act 18 U.S.C. app. Decisionmakers can se calibraed bols as-cots do all he
tme &-balance affeced partes’righs and anyegitmae goernmentsecrecyineress. See,
e.g., A.H.l.LF., 686 F.3d at98384 ( nclassified smmaries and access b cleared consel by

definiton tlo notimplicae natonal sectiand impose onlya $mall brdenon t he

goernmeny; he
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Thsi 1eimg he factl record in lightof he esablished layt he balance of he tiree
Mathews facbrs tps decisiglyn Plainiffs'faor. Plaintffs'fact and Defen dans’ow
stplatons concerning DHS TRIP and heir Glomar policy  estblish hatDefendans’inclsion
of hese U.S. citegns on he No FlyListhas depried hem of heir proeced libertes ot
affording hem he mostbasic notce and opporhift 0 be heard hatde process regires

1)) Defendants’ Failure to Provide Plaintiffs Notice and a Hearing Wlates the
Administrative Procedure Act

Defendans arge hathe awilabilitof appellat reiewf indiidal No Fly
deerminatons precldes a claim  nder he Administate Procedte Act(APA) , and address
onlyone of Plainiffs’ APA claims hatDefendans’redress procedtes are “ arbitaryf and]
capriciost ” 5 U.S.C. §06(2)(A) . Defendans also arge hathe Cortshold simplydefer b
he Defendant’secretredress procedtes, hathose procedtes are reasonable, and hathe
administate record concerning hese secretprocedtes is all he Cottmayconsider. Defs.’
Br. 29. BuDefendans are vang on each of hese poins.

As an inital maer, Defendans ignore hathe Ninh Circithas alreadyheld hat
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secretredress process hatfails b afford meaningflinotce and a hearing o hose depried  of
proeced libertes. S ee supral932. Contaryp Defendans’conenions, his Cottshold not
defer b Defendans’inerpretiion of he adeqacyof heir redress procedtes. See Copar
Pumice Co., Inc. v. Tidweb03 F.3d 780, 802 (10h Cir. 2010) (recogniimg hatcots consider
agencyacton de nog w  hen reieig Secton 706(2)(B) claims ). Becase Defendans’redress
procedtes iola & Plaintffs’de process righs, heyalso 1olae APA Secton 706 (2)(B).
Defendans principallyconend hatheir No FlyListprocedtes are notarbitaryand
capriciosi oder APA Secton 706(2)(A) becase heyare reasonable. 5 U.S.C. §06(2)(A) X
Defs.’Br. 29. BtDefendans fail b demonstae hatheir redress procedtes, as stplaed,
bear he regired fatonal connectonbeten Congresss directes and he facs fond and
he [agencychoice madefor tvdisinctreasons. Motor Vehicle Mfrs. Assoc. of U.S. v. State
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)inernal qoaton marks omied)
First Defendansg’stplat hatDHS TRIP catgoricallydoes notoffer any person on he
No Fly Listan eglanaton for he reasons or bases for teir inclsion, and hathe No FlyList
crieria are keptsecretfrom he phlic. Soh secrecymakes itimpossible, as a maer of layfor
Plaintffs (or be pblic)be  nsu e heir compliance Wi Defendans’rles ; and Defendans
herefore fail b showatheir redress procedtes are notarbitaryand capriciosi . See Ariz.
Cattle Growers’ Ass’'v. U.S. Fish & Wildlife, Bur. of Land. Mgmt., 273 F.3d 1229, 125051
(9h Cir. 2001) ; see Or. Natural ReCouncil v. Allen, 476 F.3d 1031, 1039 (f Cir. 2007)
(reglabrysaindard Mmstnotbe s 0 generalas b preentcompliance}.
Second, Defendants fail b demonstae hatheir redress procedtes carrytCongress’
directe b implementa  fair"and effecte redress process for U.S. citens mnglyeglded

from air tael. 49 U.S.C. §14926(a) 49 U.S.C. §14903(j) (2)(G)(i). Defendant’stplaed

34 MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
DEFENDANTS'MOTION FOR PARTIAL SUMMARY JUDGMENT



fact estiblish hatin response b Congress’order, Defendans im plementd a secret one- sided
process hatdenies notce or a meaningfliopportitb be heard. See supra 1932. Plainiffs

haw intodced facs, tich his Cortmstconsider, contoering Defendans’claim hatheir

redress procedtes are fair or effecte. See supra 2629; Webster v. Doe, 486 U.S. 592, 604
(1988) (plaintff raising consttonal claims nder APA mayegand record hrogh discoery.

The record estblishes hatDefendans’redress procedtes are arbitaryand capriciosi becase
heyentrely  fail b comportih Congresss plain satrydirectv es. SeeWash. Toxics Coal.
v. U.S. Dept. of Interior, Fish & Wildlife Serv., 457 F. Spp. 2d 1158, 118586 (W.D. Wash.
2006) (EPA screening model arbitaryand capriciosibecase itprodoed knowerrors hat

ere ticorreced and aerified) . Contaryp  Defendans 'characeriatons, his Cotb

relewsf he record in assessing Plaintffs’Secton 706(2)(A) claim is notdeferental, bt

Searching and carefli” Marsh v. Or. Natural Res. Councfl90 U.S. 360, 378 (1989); see also

U.S. W, Inc.v. F.C.C.
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