


QUESTION PRESENTED

Section 702 of the Foreign Intelligence Surveillance
Act of 1978, 50 U.S.C. 18816Supp. Il 2008)—referred
to here as Section 1881a—allows the Attorney General
and Director of National Intelligence to authorize jointly
the “targeting of [non-United States] persons reason-
ably believed to be located outside the United States” to
acquire “foreign intelligence information,” normally
with the Foreign Intelligence Surveillance Court’s prior
approval of targeting and other procedures. 50 U.S.C.
1881a(a), (b), (9)(2) and (i)(3 cf. 50 U.S.C. 1881a(c)(2).
Respondents are United States persons who may not be
targeted for surveillance under Section 1881a. Respon-
dents filed this action on the day that Section 1881a was
enacted, seeking both a declaration that Section 1881a
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Petitioners are James R. Clapper, Jr., in his official
capacity as Director of National Intelligence; General
Keith B. Alexander, in his official capacity as Director of
the National Security Agency and Chief of the Central
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capacity as Attorney General of the United States.

Respondents are Amnesty International USA; Global
Fund for Women; Global Rights; Human Rights Watch;
International Criminal Defe nce Attorneys Association;
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McKay; and Sylvia Royce.
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In the Supreme Court of the United States

No. 11-1025

JAMES R. CLAPPER , JR.,DIRECTOR OF NATIONAL
INTELLIGENCE ,ETAL ., PETITIONERS

V.
AMNESTY |INTERNATIONAL USA, ETAL.

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

BRIEF FOR THE PETITIONERS

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-61a)
is reported at 638 F.3d 118. The order of the court of
appeals denying rehearing en banc (Pet. App. 114a-
115a), and opinions regarding the denial of rehearing
(Pet. App. 116a-196a), are reported at 667 F.3d 163.
The opinion of the district court (Pet. App. 62a-113a) is
reported at 646 F. Supp. 2d 633.

JURISDICTION

The judgment of the court of appeals was entered on
March 21, 2011. A petition for rehearing was denied on
September 21, 2011 (Pet. Appll4a-115a). On Decem-
ber 9, 2011, Justice Ginsburg extended the time within
which to file a petition for a writ of certiorari to and in-
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cluding January 19, 2012. On January 10, 2012, Justice
Ginsburg further extended the time to February 18,
2012, and the petition wadfiled on February 17, 2012.
The petition for a writ of certiorari was granted on May
21, 2012. The jurisdiction of this Court rests on 28
U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

Pertinent provisions of the Foreign Intelligence Sur-
veillance Act of 1978 (FISA), Pub. L. No. 95-511, 92
Stat. 1783 (50 U.S.C. 180é&t seq (2006 & Supp. 11 2008)),
are set out in the appendix to the petition (Pet. App.
415a-468a).

STATEMENT

1. Congress enacted FISA in 1978 to regulateinter
alia, the government’s use of certain types of communi-
cations surveillance for foreign-intelligence purposes.
In doing so, Congress limited the definition of the “elec-
tronic surveillance” governed by FISA to four discrete
types of domestically focused foreign-intelligence activi-
ties. See 50 U.S.C. 1801(f). Specifically, Congress de-
fined “electronic surveillance” in FISA to mean (1) the
acquisition of the contents of a wire or radio communica-
tion obtained by “intentionally targeting” a “particular,
known United States person who is in the United
States” in certain circumstances; (2) the acquisition of
the contents of a wire commungation to or from a “per-
son in the United States” when the “acquisition occurs
in the United States”; (3) the intentional acquisition of
the contents of certain radio communications when “the

L All citations to FISA in this brief are to the 2006 edition of the
United States Code as supplemented, where relevant, by the Code’s
2008 Supplement.
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intelligence information from or with the assistance of
an electronic communication service provider.

Section 1881a provides that, “upon the issuance” of
an order from the FISC, the Attorney General and Di-
rector of National Intelligence may jointly authorize the
“targeting of persons reasonably believed to be located
outside the United States” for a period of up to one year
to acquire “foreign intelligence information.” 50 U.S.C.
1881a(a)’ Section 1881a specifies that the authorized
acquisition may not intentionally “target a United States
person”—whether that person is known to be in the
United States or is reasonably believed to be outside the
United States, 50 U.S.C. 1881a(b)(1) and (3)—and may
not target a person outside the United States “if the

* The FAA enacted other amendments to FISA, including provisions
not at issue in this case that goverrthe targeting of United States per-
sons abroad. See 50 U.S.C. 1881b, 1881c. Section 1881c provides new
privacy protections for United States persons abroad by generally re-
quiring the government to obtain an order from the FISC and to follow
minimization procedures when intentionally targeting such a person for
foreign-intelligence information, if the person has a reasonable expec-
tation of privacy and a court warrant would be required if the acquisi-
tion were conducted inside the Unitd States for law-enforcement pur-
poses. 50 U.S.C. 1881c(a)(2) and (c). Other procedures apply when the
acquisition constitutes electronic surveillance or the acquisition of
stored electronic communications or data that requires a FISA order
and the acquisition is conducted within the United States. 50 U.S.C.
1881b(a)(1) and (c).

®> The Attorney General and Director may authorize targeting to
commence under Section 1881a before the FISC issues its order if
they determine that certain “exigent circumstances” exist. 50 U.S.C.
1881a(a) and (c)(2). If that determination is made, the Attorney Gener-
al and Director must, as soon as pacticable (and within seven days),
submit for FISC review their Section 1881a certification, including the
targeting and minimization procedures used in the acquisition. 50
U.S.C. 1881a(g)(1)(B); see 50 U.S.C. 1881a(d), (e) and (g)(2)(B).
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The FISC must review the certification, targeting
and minimization procedures, and any amendments
thereto. 50 U.S.C. 1881a(i)(1) and (2). If the FISC de-
termines that the certification contains all the required
elements and that the proedures are “consistent with”
the Act and “the [F]ourth [Almendment,” the FISC will
issue an order approving the certification and the use
of the targeting and minimization procedures. 50 U.S.C.
1881a(i)(3)(A).

Section 1881a addresses the possibility that surveil-
lance targeting non-United States persons abroad, to
whom the Fourth Amendment does not apply, see
United States v. Verdugo-Urquidez, 494 U.S. 259 (1990),
might incidentally acquire the communications of certain
United States persons who communicate with the for-
eign surveillance targets. Specifically, the government
may conduct Section 1881a-authorized surveillance only
in accordance with specific targeting and minimization
procedures that are subject to judicial review by the
FISC. 50 U.S.C. 1881a(c)(1)(® (d), (e) and (i)(3)(A).
Not only must the targeting procedures be reasonably
designed to restrict acquisitions to the targeting of per-
sons reasonably believed tde abroad and applied using
compliance guidelines to ensure that the acquisition does
not intentionally target a United States person, 50
U.S.C. 1881a(b), (8(1) and (f)(1)(A), the minimization
procedures must be reasonably designed to minimize
any “acquisition” of nonpublicly available information
about unconsenting United States persons, and to mini-
mize the “retention” and prohibit the dissemination of
any such information that might still be acquired, consis-
tent with the need to obtain, produce, and disseminate
foreign-intelligence information, 50 U.S.C. 1801(h)(1),
1821(4)(A); see 50 U.S.C1881a(e)(1). The FISC, in
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turn, must review the targeting and minimization proce-
dures to ensure that they satisfy the statutory criteria
and are consistent with the Fourth Amendment. 50
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3. On the day Section 1881a was enacted (July 10,
2008), respondents—four individual attorneys and nine
organizations in the United States—filed this action
challenging the provision’s constitutionality. Pet. App.
197a, 200a-203a, 240a-241a. Respondents seek a decla-
ration that Section 1881a is faially unconstitutional and
an injunction permanently enjoining the government
from “conducting surveillance pursuant to the authority
granted by section [1881a].”Id . at 241a!

At summary judgment, three attorney respondents
and three organizational respondents submitted evi-
dence supporting their assertion of Article Ill standing. ®
Respondents do not claim that they will, or ever could
be, targeted for surveillanceunder Section 1881a. They
instead assert that they “reasonably believe” that their
communications will be incidentally acquired under Sec-

(repealed 2008))United States v. Duggan, 743 F.2d 592d Cir. 1984)
(addressing constitutional challeng to FISA by individual against
whom evidence collected under FISA was introduced).

" Title VII of FISA, which includes Section 1881a, is scheduled to
sunset on December 31, 2012. See FAA § 403(b)(1), 122 Stat. 2474. The
extension of Title VII's authority is the “top legislative priority” of the
intelligence community. See Letter from Director of National Intelli-
gence James R. Clapper to Speaker John Boehner et al. 1 (Mar. 26,
2012), http://www.dni.gov/electrornic_reading_room/dni%20letter%20
with%20fisa%20amendments.pdf.

 See Pet. App. 349a-353a (respondent Sylvia Royce’s declaration);
id. at 368a-375a (respondent Scott McKay'’s declaration for himself and
respondent David Nevin);id. at 334a-339a, 363a-367a (Naomi Klein's
and Christopher Hedges’s declarations for respondent Nation Maga-
zine); id. at 340a-347a (Joanne Marnier's declaration for respondent
Human Rights Watch); id. at 354a-362a (John Walsh'’s declaration for
respondent Washington Office onLatin America). The seven other
respondents submitted no evidence to support their asserted standing.
Gov't C.A. Br. 19 n.7.
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tion 188la, because they communicate with people
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had previously rejected similar standing assertions
based on plaintiffs’ “fear of surveillance,” and that re-
spondents’ “alleged injury * * * [was] even more spec-
ulative” than those previously held insufficient. Id. at
86a-87a, 100a. Section 1881laetltourt explained, “does
not authorize the surveillance of [respondents’] commu-
nications” because Section 1881a-authorized surveillance
cannot “target [respondents].” Id. at 85a. The court
further observed that respondents “make no claim that
their communications have yet been monitored” and
“make no allegation or showing that the surveillance of
their communications has been authorized or that the
Government has sought approval for such surveillance.”
Id. at 63a. Whether the government would ultimately
seek a Section 1881a “order * * * that affects [respon-
dents’] rights” and “whether such [a request] would be
granted by the FISC,” the court concluded, was “com-
pletely speculative.” Id. at 85a; sead. at 96a-97a.

The district court likewise held that respondents
could not establish Article Ill standing based on the cost
of measures they purportedly take to protect the confi-
dentiality of their communications. Pet. App. 100a-112a.
The court explained that this second, cost-based theory
was not a “truly independent” one, because “the costs
incurred by [respondents] flow directly from [their] fear
of surveillance.” Id. at 101a. Respondents, the court
held, “cannot manufacture a sufficient basis for standing
from an insufficient one” by electing to expend their own
funds or alter their actions. Ibid.

5. A panel of the court of appeals reversed. Pet.
App. la-6l1la. The court held that respondents estab-
lished Article Il standing based on (1) their fear that
the government would cause them a “future injury” by
intercepting their communications under Section 1881a,
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test for “basing standing on the risk of future harm”
simply requires “an objectively reasonable likelihood” of
such harm. Id. at 29a. For the reasons discussed above,
the court concluded that “[Section 1881a] creates an
objectively reasonable likelihood that [respondents’]
communications are being orwill be monitored under
the FAA.” 1bid.

c. The court of appeals found this Court’s standing
analysis inLaird v. Tatum, 408 U.S. 1 (1972), to be inap-
plicable. Pet. App. 50a-60a Although the court noted
that Laird held that the plaintiffs had failed to establish
Article Il standing to “cha llenge[] a surveillance pro-
gram” based on their claim that the program’s “chilling
effect” caused them to cease expressive activities, the
court of appeals concluded that respondents had estab-
lished “specific and concrete injuries” different than
those inLaird . Id. at 50a-54a. The court acknowledged
that the D.C. Circuit has read Laird as requiring that a
plaintiff prove “some concrete harm (past or immedi-
ately threatened) apart from the ‘chill’ itself,” id. at 56a
(quoting United Presbyterian Church v. Reagan, 738
F.2d 1375, 1378 (1984) (Scalid,)), and that the Sixth
Circuit’s decision in ACLU v.NSA, 493 F.3d 644 (2007),
cert. denied, 552 U.S. 1179 (2008), was in accord. Pet.
App. 56a & n.31, 59a. But the court of appeals stated
that the “interpretations of Laird ” adopted by those
circuits—both of which read “Laird essentially the same
way [as] the government’—were not “persuasive.” Id.
at 58a-59a.

d. Finally, the court of appeals held that respon-
dents satisfied the redressability prong of the standing
analysis. Pet. App. 41a n.24. It reasoned that judicial
relief would likely redress respondents’ claimed injury,
because “[respondents’] injuries stem from their reason-
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able fear of being monitored by FAA-authorized govern-
ment surveillance,” and the requested injunction would
“prohibit[] the government from conducting surveillance
under the FAA.” 1bid.

6. The court of appeals denied the government’s
petition for en banc rehearing by an equally divided, six-
to-six vote. Pet. App. 114a-115a. Judge Lynch, who
authored the panel opinion, authored an opinion concur-
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hood of interception becomes relevant only to causation,
i.e. were the incurred costs ‘fairly traceable’ to the
FAA?” Id. at 147a-148a. Under the panel’s reasoning,
Judge Raggi observed, “for the price of a plane ticket,
[respondents] can transform their standing burden from
one requiring a showing of actual or imminent FAA in-
terception to one requiring a showing that their subjec-
tive fear of such interception is not ‘fanciful,” ‘irrational,’
or ‘clearly unreasonable.”” Id. at 148a.

Judge Raggi concluded that the panel’s holding con-
flicts with this Court’s pr ecedents, which require plain-
tiffs who base Article 11l standing on a “future” injury
to show that that injury is “imminent,” i.e., “certainly
impending.” Pet. App. 146a-147a (quotind.ujan v. De-
fenders of Wildlife, 504 U.S. 555, 564 n.2 (1992)). She
explained that respondents’subjective fear of FAA in-
terception” is “plainly insufficient” to show a cognizable
injury, and that respondents’ related theory that they
incurred costs to minimize the possibility of interception
similarly reflected a type of “subjective chilling” insuffi-
cient under this Court’'s jurisprudence. Id. at 147a,
149a-151a. Judge Raggi also emphasized that the other
courts of appeals that have confronted similar chal-
lenges to programs that, like Section 1881a, “authoriz[e],
but [do] not direct[], intelligence surveillance” have
“uniformly found that plaintiffs lacked standing pre-
cisely because they could nbdemonstrate actual or im-
minent interception.” Id. at 162a; sead. at 161a-164a
(discussing,inter alia , the D.C. and Sixth Circuits’ deci-
sions in United Presbyterian Church and ACLU .
NSA).

Finally, Judge Raggi concluded that respondents
failed to demonstrate that their claimed injuries were
redressable. Pet. App. 168a-173a. She noted that an
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order “enjoining the FAA [would] merely eliminate one
of several means for” monitoring the contacts who re-
spondents believe “are ‘likely’ to be targeted for FAA
surveillance.” Id. at 169a. Even without the FAA, the
United States could monitor such persons abroad with,
for instance, “NSA surveillance programs” not covered
by FISA or with surveillance under traditional FISA
orders. Id. at 172a; sedd. at 171a n.22. Judge Raggqi
also recognized what sheermed the “real possibility”
that “other countries” would target the same persons
abroad given respondents’ description of their contacts.
Id. at 172a. Judge Raggi accordingly determined that
respondents failed to show that their fear-related inju-
ries likely would be redressed by enjoining only that
subset of surveillance activites conducted under Section
1881a.Id. at 169a, 173a.

b. Judge Livingston’'s dissenting opinion for five
judges (Pet. App. 175a-189a) described the panel’s deci-
sion as a “truly unprecedented” and “startling” “trans-
formation” of standing law involving “probabilistic
harm,” id. at 175a, 178a-179a. She noted that this Court
has “said many times before” that allegations of “possi-
ble future injury do not satisfy the requirements of
Art[icle] Ill,” id. at 175a (quotingWhitmore v. Arkan-
sas, 495 U.S. 149, 158 (1990)) (brackets in original), and
recently held that a “statistical probability of future
harm” is insufficient, id. at 176a (discussingsummers v.
Earth Island Inst. , 555 U.S. 488 (2009)). She reasoned
that the panel erred in failing to demand that respon-
dents show an “actual or imminently threatened” injury,
ibid ., and explained that the panel’s contrary analysis
mistakenly relied on decisions addressing materially
different contexts, id. at 180a-187a. The panel’s mis-
taken view that “an ‘objectively reasonable’ threat of
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ernment is likely in the future to acquire the content of
communications involving them by targeting third par-
ties abroad under Section 1881a falls far short of this
standard. Indeed, the courtof appeals made no attempt
to determine whether respondents established a non-
conjectural and imminent injury, holding instead that
respondents could establish standing with what in the
court’'s assessment was an “objectively reasonable likeli-
hood” of injury at some future point. Pet. App. 29a.
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and leave all such details to conjecture. Respondents’
asserted “understanding” that the government will con-
duct “dragnet” surveillance under Section 1881a to ac-
guire the content of the communications of millions of
United States persons (without even an Executive-
Branch finding of individualized suspicion to limit sur-
veillance targets) is even more speculative.

Respondents’ conjecture highlights the extent to
which the court of appeals’ decision departs from funda-
mental principles of Article Ill standing. Allowing this
case to be litigated on respondents’ “beliefs” about pos-
sible future acts by the government and the FISC, un-
supported by specific facts demonstrating an imminent
injury to them, would require the courts to conduct con-
stitutional review of actions of co-equal Branches of Gov-
ernment “in the rarified atmosphere of a debating soci-
ety” without the “concrete factual context conducive to
a realistic appreciation ofthe consequences of judicial
action.” Valley Forge Christian Coll. v. Americans
United for Separation of Church & State, Inc., 454 U.S.
464, 472 (1982)). This Court has made clear that the
standing inquiry must be especially rigorous in this con-
text to ensure that constitutional review, consistent with
the separation-of-powers principles that animate Article
[l standing, is limited to su its in which the private par-
ties invoking federal jurisdiction have demonstrated
non-conjectural and imminent injuries from government
action requiring judicial redress.

2. Respondents also cannot establish Article il
standing based on asserted
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a. Self-inflicted harms are not cognizable Article Il
injuries. A federal suit is over once the plaintiff has
failed to show a non-conjectural and imminent injury
from the defendant’s challenged actions. It is irrelevant
whether the plaintiff also decides to impose other harms
upon himself. Such self-inficted damage adds nothing
to the proper analysis. A phintiff will have (or lack)
standing based on the presence (or absence) of a non-
conjectural and imminent injury from the defendant’s
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foreign contacts’ fears thatthe government will monitor
their contacts’ communications, but respondents do not
seek to enjoin all possible government surveillance of
their contacts. The government has several alternative
means of conducting foreign-intelligence collection tar-
geting non-United States pesons abroad and, as re-
spondents describe them, respondents’ contacts could be
targets for surveillance by other countries. It is thus
wholly speculative whether an injunction halting only
Section 1881a-authorized sureillance would redress re-
spondents’ asserted injuries. That is particularly true
here, because respondents’ self-imposed injuries appear
to depend on the surveillance fears of their contactsy true
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establish an ongoing, present injury or an “actual and
imminent”—not “conjectural’—threat of future injury.
Summers v. Earth Island Inst. , 555 U.S. 488, 493 (2009).
That ongoing or imminent injury must be present “at
the commencement of the litigation,”Davis v. FEC



24

lance. Neither provides a proper basis for Article Il
jurisdiction.
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418 U.S. 208, 221 (1974), and #&ssure that legal ques-
tions “will be resolved, notin the rarified atmosphere of
a debating society, but in a concrete factual context con-
ducive to a realistic appreciation of the consequences of
judicial action,” Valley Forge Christian Coll. v. Ameri-
cans United for Separation of Church & State, Inc., 454
U.S. 464, 472 (1982)).

1. The court of appeals failed to apply those well-
settled principles. The court made no attempt to deter-
mine whether respondents established a non-conjectural
and “imminent” future injury to them that would result
from a Section 1881a-authorized acquisition of communi-
cations obtained by targeting a non-United States per-
son abroad, let alone conclude that such an acquisition
was “certainly impending” on the day Section 1881a be-
came law and respondents filed this suit. It instead held
that respondents could establish standing by showing
that “[Section 1881a] creates an objectively reasonable
likelihood that [their] communications are being or will
be monitored under the FAA.” Pet. App. 29a. That
novel standard of “likelihood”
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Summers (like respondents here) attempted to chal-
lenge the regulations as an unlawful grant of authority,
but the Court held that they failed to establish their
standing because they couldhot identify an actual “ap-
plication of the [challenged] regulations that threatens
imminent and concrete harm.” Id. at 494-495. The
Court reasoned that it would “fly in the face of Article
[I's injury-in-fact requirement” to permit such an
untethered challenge to a “regulation in the abstract.”
Id. at 494. The Court also concluded that the requisite
injury in fact could not be established by a “statistical
probability” of a future injury, id. at 497-499, and deter-
mined that a “realistic threat” of future harm does
not satisfy “the requirement of ‘imminent’ harm,” id. at
499-500. The court of appeals disregarde&ummers’
teachings: It allowed respondents to challenge Section
1881a’s constitutionality “in the abstract,” without any
showing of an “imminent” and “concrete application” (d.
at 494), because it found what it regarded as an “objec-
tively reasonable likelihood” that the government would
sometime in the future acquire communications involv-
ing respondents using authority conferred by Section
1881a. Pet. App. 29a.

The court of appeals concluded thaCity of Los An-
gelesv. Lyons, 461 U.S. 95 (1983), supported its con-
trary position because, in the court’s viewLyons “artic-
ulated the principle that a plaintiff may obtain standing
by showing a sufficient likelihood of future injury.” Pet.
App. 33a; sedad. at 31a-33a. But aSummers explained,
Lyons is an “opinion that did not find standing, so the
seeming expansiveness of the test made not a bit of dif-
ference”; it does not supporta standing test satisfied by
what a court may believe is a “realistic threat” of injury
instead of proof of an actual, imminent future harm.



Summers

27



28

Genentech, Inc, 549 U.S. 118, 129 (2007) (emphasis
added); cf.Lyons, 461 U.S. at 103 (analyzing standing
with the assumption that “[plaintiffs] will conduct their
activities within the law and so avoid prosecution”)
(quoting O’Sheav. Littleton , 414 U.S. 488, 497 (1974))
(brackets in original). Those principles are inapplicable
here. Section 1881a does not directly regulate any pri-
vate conduct (and certainly does not regulate respon-
dents’ conduct), nor does it provide for any sort of en-
forcement sanctions against respondents that could be
claimed to “effectively coerce” them into eliminating an
otherwise imminent injury. °

2. The court of appeals’ reliance on respondents’
summary-judgment evidence underscores the degree to
which the court’s ruling, turning on what it regarded as
an “objectively reasonable likelihood” of injury (Pet.
App. 29a), strays from this Court’s established jurispru-
dence requiring a non-conjectural, imminent injury.

Respondents (who are the plaintiffs in this case)
“bear[] the burden of proof” and therefore were re-
quired to proffer at summary judgment admissible evi-
dence of “specific facts” establishing their Article Il
standing. Defenders of Wildlife, 504 U.S. at 561 (cita-
tion omitted); see DaimlerChrysler Corp., 547 U.S. at
342 n.3. Declarations submitted to support standing not

° This Court has not limited its understanding of an “imminent”
future injury to a particular timeframe for all factual contexts and has
noted that “imminence” is a “somewhat elastic concept.”"Defenders of
Wildlife , 504 U.S. at 565 n.2. However, the Court has emphasized that
a plaintiff must show that his asserted “injury is ‘certainly impend-
ing,”” because the purpose of requiring an imminent injury is to “ensure
that the alleged injury is not too speculative for Article 11l purposes”
and to protect against the “possibility of deciding a case in which no
injury would have occurred at all.” Ibid . (quoting Whitmore, 495 U.S.
at 158).
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only must set out facts that would be admissible at trial,
but also “must be made on personal knowledge” con-
cerning matters about whichthe declarants are compe-
tent to testify. Fed. R. Civ. P. 56(c)(2) and (4). “[C]on-
clusory allegations” in such declarations do not satisfy
respondents’ affirmative evidentiary burden of proving
Article Il standing. Lujan v. National Wildlife Fed’'n
497 U.S. 871, 888 (1990).

Respondents, however, have rested their standing on
conclusory statements of belief based on speculation
about how the government might apply Section 1881a to
target foreign persons abroad for foreign-intelligence
information. See Pet. App.334a-375a (respondents’ dec-
larations). As the dissenting judges below explained,
because “[respondents] do not—and indeed cannot—
profess personal knowledge” of the government’s
“targeting priorities and practices” for Section 1881la-
authorized acquisitions, their asserted belief that their
international communications are likely to be inciden-
tally intercepted by future Section 188la-authorized
surveillance targeting foreigners abroad is impermis-
sibly speculative and insufficient to prove a non-
conjectural and imminent injury in fact. See,e.g, Pet.
App. 158a-159a (Raggi, J., dissenting from the denial of
rehearing en banc).

The court of appeals nevertheless determined that
“[Section 1881a] creates an objectively reasonable likeli-
hood that [respondents’] communications are being or
will be monitored under the FAA,” Pet. App. 29a, based
on respondents’ speculation. That error is particularly
significant in the context of respondents’ facial challenge
to Section 1881a. Section 1881a doast authorize sur-
veillance targeting respondents or any other United
States person, 50 U.S.C.1881a(b)(1)-(3), and respon-
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(“foreign political activists and political groups”), 342a
(“victims of human rights abuses, witnesses, experts,
scholars, political activists, and foreign governmental
officials”), 359a(“Latin American and European govern-
ment officials and non-governmental experts”). But re-
spondents do not purport to have personal knowledge of
how the government exercises its targeting authority
under Section 1881a, much less provide any evidence
that government officials will actually elect to target
particular foreign persons with whom respondents may
be in contact to collect foreign-intelligence information.
Even if respondents could have shown that they are
at “greater risk than the public at large” of having their
international communicationsintercepted under Section
1881a, that showing would have been insufficient. See
United Presbyterian Church v. Reagan, 738 F.2d 1375,
1380 (1984) (Scalia, J.). Braause Section 1881a “does not
direct intelligence-gathering activities against all per-
sons who could conceivably come within its scope, but
merely authorizes” the collection of certain information
in certain contexts, ibid ., respondents must necessarily
conjecture about how government officials will make
targeting decisions for Section 1881a-authorized acquisi-
tions. An asserted injury cannot be “imminent” where,
as here, it is based on “speculatifon] that [government]
officials will” take harmful actions. DaimlerChrysler
Corp., 547 U.S. at 344-345. Suctonjecture gives “no
assurance that the asserted injury is * * * ‘certainly
impending.”” Ibid . (Quoting Whitmore, 495 U.S. at 158).
Respondents’ subjective “belief” that third parties
with whom they will communicate will likely be targeted
under Section 1881a fails for numerous other reasons.
Even if the government were to want to obtain the com-
munications of such a person, respondents have prof-
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fered nothing to show that the government would immi-
nently acquire respondents’ communications using sur-
veillance authorized by Section 1881a As Judge Raggi
correctly recognized, there are “several means” for the
intelligence community to cdlect information about non-
United States persons outside the United States other
than Section 1881la-authorized surveillance. Pet. App.
169a, 172a. The government, for instance, could utilize
“electronic surveillance” under FISA when targeting

a person abroad if there is probable cause to believe
the person is a foreign paver or an agent thereof.
See p. 3supra; 50 U.S.C. 1801(a)(1) (defining “foreign
power”).** Alternatively, it may utilize technical and
other collection techniques alvoad that do not fall within
the FISA’s geographically limited definition of “elec-
tronic surveillance,” see pp. 2-3supra, which Congress
fashioned specifically to avad regulating certain “inter-
national signals intelligence activities” by the NSA and
other “electronic surveillance conducted outside the
United States.” S. Rep. No. 701, 95th Cong., 2d Sess. 71

" Respondent Scott McKay, for instance, “believe[s]” that his inter-
national communications with SamOmar Al-Hussayen will be acquired
under Section 1881a because the government previously intercepted Al-
Hussayen’s communications. Pet. App. 370a-371a. Butitis a matter of
public record that the government lawfully acquired Al-Hussayen's
communications using FISA authority that existed long before Section
1881a. Se@\l-Kidd v.Gonzales No. 05-cv-93, 2008 WL 5123009, at *5-
*6 (D. Idaho Dec. 4, 2008) (finding that surveillance lawful). Respon-
dents provide no reason to conclude that any ongoing surveillance tar-
geting Al-Hussayen (if it were to occur) would not continue to operate
under that authority. Cf. 50 U.S.C. 1801(f)(2), 1805(a) (authorizing
targeting of agents of foreign powers in—or who communicate with
persons in—the United States with surveillance directed at facilities
used by the target if the acquisition occurs in the United States).
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(1978)** Such foreign-intelligence collection conducted
abroad is governed by Executive Order No. 12,333, not
Section 1881la. See p. 4upra. The government may
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ized suspicion to limit surweillance targets—which, re-
spondents have asserted, could include the acquisition of
“all communications to and from specific countries” that
would capture the communications of “thousands or
even millions of U.S. citizens and residents.” Br. in Opp.
1, 7, 33. But respondents have proffered no facts sup-
porting that speculation. Their declarants have simply
stated that it is their “understanding” that such “drag-
net” surveillance would occur under Section 1881a. See,
e.g, Pet. App. 336a-337a, 356a, 365a, 370a, 374a.

Respondents’ speculation is particularly odd in the
context of this facial challenge to Section 1881a’s consti-
tutionality. Respondents have argued (Br. in Opp. 9)
that the type of unfocused surveillance they “under-
stand” could be conductedwould violate the Fourth
Amendment. See also Dist. Ct. Doc. 21, at 5, 20 & n.10,
28 (Dec. 15, 2008). But Section 1881a expressly provides
that its authorization extends only to surveillance con-
ducted “consistent with the [F]ourth [A]mendment,” 50
U.S.C. 1881a(b)(5), and spéiically requires the FISC
to ensure that the government’s targeting and mini-
mization procedures governing foreign-intelligence col-
lection under Section 1881a comply with the Fourth
Amendment, 50 U.S.C. 1881a(i)(3)(A).

c. Notwithstanding the lack of evidence about the
United States’ actual conduct of relevant foreign-
intelligence collection, the cout of appeals relied on the
court’s own assessment of what is a “realistic under-
standing of the world” to determine the likely nature
and scope of future foreign-intelligence acquisitions un-
der Section 1881la. Pet. App. 38a. That reliance was
doubly flawed. Respondents had the burden of “clearly
and specifically set[ting] forth facts sufficient to satisfy
[all] Art[icle] Il standing requirements,” and this Court



35

has made clear that a federal court is “powerless to cre-
ate its own jurisdiction by embellishing otherwise defi-
cient allegations of standing.” Whitmore, 495 U.S. at
155-156. Moreover, given the “secrecy of our Govern-
ment’s foreign intelligence operations”—a secrecy “‘es-
sential to the effective operation of our foreign intelli-
gence service, "Haig v. Agee 453 U.S. 280, 307 (1981)
(quoting Sneppv. United States, 444 U.S. 507, 509 n.3
(1980) (per curiam))—the court of appeals could not reli-
ably determine without evidence what is “realistic” in
this context. Such “unadorned speculation [does] not
suffice to invoke the federal judicial power.” Simon v.
Eastern Ky. Welfare Rights Org.



36

(1984)), that are “designed to maintain” the Constitu-
tion’s “‘tripartite allocation of power’” by defining “‘the
proper—and properly limited —role of the courts in a
democratic society,”” DaimlerChrysler Corp., 547 U.S.
at 341, 353 (quotingValley Forge Christian Coll., 454
U.S. at 474, andAllen, 468 U.S. at 750). This Court
therefore has emphasized that the standing inquiry
should be “especially rigorous” when resolving the mer-
its would require a federal court “to decide whether an
action taken by one of the other two branches of the
Federal Government was unconstitutional.” Raines, 521
U.S. at 819-820. Disregardiag that admonition, the
court of appeals’ ruling would require a federal court to
adjudicate the constitutionality of Section 1881an the
abstract, without the essential assistance of concrete
facts concerning any actual, imminent surveillance af-
fecting the persons challenging the law.

Strict adherence to that especially rigorous standard
is all the more necessary wien a litigant seeks to have
the courts entertain a private suit concerning the actions
of the Executive and Congress to protect the national
security, which lie at the core of the constitutional re-
sponsibilities of the political Branches and require confi-
dentiality for success. Seeeg.qg,
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The logic of the court of appeals’ reasoning, more-
over, extends well beyond the parties in this case. If re-
spondents’ speculative evidentiary proffer can establish
standing based on what the court of appeals deemed to
be an “objectively reasonablelikelihood” (Pet. App. 29a)
that the government would incidentally acquire interna-
tional communications to which respondents might be
parties sometime in the future while targeting third par-
ties abroad using Section 1881a’s authority, persons
claiming to be likely targets of government surveillance
in other contexts would be alte to make a stronger (yet
still speculative) claim toArticle Il standing. Permit-
ting such challenges to the United States’ foreign-
intelligence-collection activities without requiring proof
of a non-conjectural and mminent injury that would
provide a concrete factual context for litigation would
lead “the Judicial Branch [beyond] its proper, limited
role in the constitutional framework of Government,”
Defenders of Wildlife, 504 U.S. at 581 (Kennedy, J., con-
curring in part and concurring in the judgment), and
require the federal courts to sit, at the behest of and
with direct involvement of private litigants, “as virtually
continuing monitors of the wisdom and soundness of
Executive action,” when that oversight “role is [one]
appropriate for Congress,” Laird v. Tatum, 408 U.S. 1,
15 (1972)%2

3 The Executive Branch has kept Congress “fully inform[ed]” of its
implementation of Section 1881a, 50 U.S.C. 1881f(a) and (b)(1); see 50
U.S.C. 18814al()(1)(B), (2)(D)(iii) and (3)(C)(iv), and Congress has exer-
cised “close” and “extensive oversighi’ of the government’s use of Sec-
tion 1881a’s authority ever since the 2008 enactment of Section 1881a.
See S. Rep. No. 174, 112th Cong., 2d Sess. 2 (2012); seeibido (not-
ing “extensive oversight by * * * the FISC”). The Senate Select
Committee on Intelligence has found baed on that extensive oversight
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possibility that their communications will be incidentally
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The court of appeals attempted to distinguishLaird
on the ground that respondents “detail specific, reason-
able actions that they have taken to their own tangible,
economic cost * * * to avoid being overheard in the
way that the challenged statute makes reasonably
likely.” Pet. App. 54a. Bu there is no sound basis for
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was reasonably curtailed and that the river “looked and
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establish their standing on the basis of that asserted
“present injury.”

2. Respondents Failed To Establish That Their As-
serted Ongoing Injuries Would Likely Be Redressed
By An Injunction

Even if Article Il standing could be built on a plain-
tiff’'s own self-inflicted harms, a plaintiff who proves a
cognizable injury in fact must additionally demonstrate
that it is “‘likely,” as opposed to merely ‘speculative,’
that the injury will be ‘red ressed by a favorable deci-
sion.”” Defenders of Wildlife, 504 U.S. at 561 (citation
omitted). The court of appeals erred in finding a “sub-
stantial likelihood that the requested relief will remedy”
respondents’ self-imposed fisal and other chilling “inju-
ries.” Pet. App. 41a n.24 (citation omitted). The court
reasoned that, because “[respondents’] injuries stem
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Respondents’ showing of redessibility is speculative
because, even though respndents’ asserted self-
imposed injuries flow from their fear (and the purported
fears of their foreign contacts) “that their communica-
tions are being monitored by the United States,” see,
e.g, Pet. App. 338a, 344a-345a, 351a-352a, 361a, 366a,
they have not sought to efoin all possible government
surveillance of their contacts abroad. Respondents in-
stead have requested an injunction that would stop only
“surveillance [conducted] pursuant to the authority

su635 are being mos [rin-
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the government may indirectly obtain information from
foreign intelligence agencies, the overseas activities of
which are not governed by the United States Constitu-
tion or federal law.

Beyond that, as respondents describe them, respon-
dents’ international contacts could be “prime targets for
surveillance by other countries, including their own.”
Pet. App. 172a (Raggi, J., dissenting). Respondents’
surveillance-based fears thus would appear to extend
beyond intelligence obtained by or provided to the
United States. See.e.g, Pet. App. 344a (noting commu-
nications with groups that are “targeted by their own
governments”), 361a (noting contacts’ fears that their
communications “could be monitored by the Cuban gov-
ernment”).

Given the alternative means of collecting the con-
tents of communications of non-United States persons
abroad, it is wholly speculative whether an injunction
halting only Section 1881a-authorized surveillance would
redress respondents’ asserted injuries. Indeed, respon-
dents’ claim to redressability is particularly weak be-
cause their self-imposed injuies appear to depend not
simply on their own subjective fears of surveillance, but
also on their foreign contacts’ fears, which might not
be diminished sufficiently by a favorable ruling. See,
e.g, Pet. App. 344a, 353a, 357a-358a, 361a, 366a-367a.
Where, as here, redressability hinges on the responses
of “third part[ies]” to “government action or inaction,”
standing is generally “substantially more difficult to es-
tablish.” Defenders of Wildlife, 504 U.S. at 562 (internal
guotation marks omitted). And because “‘courts cannot
presume either to control or to predict’” the “‘unfet-
tered choices made by independent actors not before the
courts,”” it was respondents’ burden “to adduce facts
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showing that those choices have been or will be made in
such mannerasto * * * permit redressability.” Ibid.
(quoting ASARCO Inc. v. Kadish, 490 U.S. 605, 615



