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IN THE CIRCUIT COURT OF TH E SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

 
 
STATE OF FLORI D A 
        CASE NO. 08 CF 03350 
vs.        Divis i o n A 
        SPN 175470 
JAMES THOMA S, 
   Defenda n t. 
______ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _/ 

 
ACLU’S MOTION FOR PUBLIC ACCESS TO SEALED JUDICIAL RECORDS 

P u r s u a n t to Florid a Rule of Judici a l  Admin i s t r a t i o n 2.420(j), the Ameri c a n 

Civil Liber t i e s Union of Flori d a, Inc., (“ ACLU”) moves to unsea l the trans c r i p t of 

the Augus t 23, 2010, suppres s i o n heari n g 
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issui n g a public l y avail a b l e opini o n justi f y i n g closur e, the Co urt closed that 

heari n g and seale d the heari n g trans c r i p t . In light of the stron g presu mp t i o n of 

publi c acces s to judic i a l proce e d i n g s unde r the state and fede r a l const i t u t i o n s and 

Florid a law, that closur e was in error.  This Court shoul d order the hearin g 

transc r i p t unseal e d so that the public  may learn about the “alle g a t i o n s of 

misco n d u c t by polic e and prose c u t i o n that rais e consti t u t i o n a l issues ” in this case. 

Miami Herald Pub. Co. v. Lewis, 426 So. 2d 1, 8 (Fla. 1982). 

FACTS 

1. O n Septe mb e r 13, 2008, Tallah a s s e e polic e respo n d e d to a woman’ s 

repor t that she had been ra ped and her cell phone stole n. See Thomas v. State, 127 

So. 3d 658, 659–60 (Fla. 1st DCA 2013). Approx i mat e l y 24 hours later, police 

tracke d the cell phone to the “specif i c ap art me n t ” Mr. Thoma s share d with his 

girlfr i e n d, Deidre Simmon s. Id.  

2.  T h e TPD did not seek a warran t or court order autho r i z i n g polic e to 

track the locat i o n of the phone.  

3.  I n s t e a d of apply i n g for a warra n t to search the apartSn r04T002 0 TD
.001 xTho
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the premi s e s, and seize d Mr. Thomas and a cell phone believ e d to have been stolen 

from the comp la i n a n t. Id. at 660–61.  

4.  
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7.  T h i s Court held a heari n g on the motio n on Augus t 23, 2010. 

Althoug h the Court order e d discl o s u r e to defen s e couns e l, it close d the heari n g to 

the public. A docket entry date d Janua r y 14, 2011, states that the heari n g trans c r i p t 

is seale d. 

8.  T h i s Court orall y denie d Mr. Thom as ’ s motio n to suppr e s s the fruit s 

of the warra n t l e s s apart me n t searc h on th e groun d s that polic e entry was justi f i e d 

by office r safety concer n s, and that Ms. Simmo n s late r prov i d ed vali d cons e n t to 

searc h. See Thomas, 127 So. 3d at 661; see also Cas e Co mments from Co urt Event 

(docket e d Aug. 23, 2010) (“MOTION TO SUPPRE S S : DENIED.”). On appeal, 

the First Distr i c t Court of Appeal 
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with the techni c a l operat i o n s unit of the Tallah as s e e Police 
Depart m e n t testif i e d : “[W]e prefer  that alterna t e legal method s be 
used, so that we do not have to rely upon the equip m e n t to estab l i s h 
probab l e cause, just for not wan ti n g to revea l the natur e and 
method s.” He also testif i e d : “We have not obtai n e d a searc h warra n t 
[in any case], based so lely on the equip me n t.” 

Thomas, 127 So. 3d at 660 (altera t i o n s in origi n a l). 

10. A t oral argum e n t for the appea l, J udge Makar furth e r state d that “this 

recor d makes it very clear [TPD] were not going to ge t a search warra n t becau s e 

they had never gotten a search warra n t for this techn o l o g y.”  See Oral Arg. at 17:58, 

May 14, 2013, Thomas v. State, No. 1D11-6156. 1 Judge Bento n added that “200 

times they had not” gotten a warran t. Id. at 18:04.  

11. L a t e r during the same argume n t, c ouns e l for the gover n m e n t provid e d 

a brief descr i p t i o n of the devic e used to  locat e the ph one: “this machin e tracke d, it 

detec t e d, only the cell phone signa l s.” Id. a t 28:26. 

12.  B a s e d on the foreg o in g infor m a t i o n about TPD’s inves t i g a t i o n, it 

appear s that police used a “cell site simu la t o r ” to track the phone to Mr. Thomas ’ s 

apart me n t. Cell site simu l a t o r s are so me t i m e s call ed “digi t a l analy z e r s ” or “IMSI 

cat cher s,” in referen c e to the unique identi f i e r — o r inter n a t i o n a l mobil e subsc r i b e r 

ident i t y r o 7 [,we simu
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given area, or to ascert a i n the locati o n of a phone when the offic e r s know the 
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mi mick e d a Verizon Wirele s s cell tower a nd sent signal s to, and receiv e d signa l s 

from, the aircar d.”); In re the Application of the U.S. for an Order Authorizing the 

Installation & Use of a Pen Register & Trap & Trace Device, 890 F. Supp. 2d 747, 

751–52 (S.D. Tex. 2012) (denyi ng govern m e n t applic a t i o n for orde r auth o r i z i n g 

use of cell site simu l a t o r); Application of U.S.A. for an Order Authorizing Use of a 

Cellular Tel. Digital Analyzer, 885 F. Supp. 197, 198–99 (C.D. Cal. 1995) 

(govern me n t appli e d for an order permi t t i n g use of a digit a l analy z e r, which “can 

detect the electr o n i c serial number (“ES N”) assign e d to a partic u l a r cellul a r 

telep h o n e, the telep h o n e numbe r of the ce llu l a r telep h o n e itself, and the telep h o n e 

numbe r s calle d by the cellu l a r telep h o n e ”). 

16.  The U.S. Depart ment of Justice has also public l y releas e d docu me n t s 

gover n in g law enfor c e m e n t use of cell site simu l a t o r s and expla i n i n g the purpo r t e d 

legal autho r i t y for their use. 9   

17.  F l o r i d a law enforce m e n t ag encie s 
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Florid a Depar t m e n t of Law Enfor c e m e n t ha s relea s e d recor d s expla i n i n g that it 

“has spent more than $3 millio n buyin g a fleet of Stingr a y s,” which it makes 

availabl e to local law enforcem e n t ag encies. 10 The Miami Pol ice Dep artment has 

posted docum e n t s to its websit e detai l i n g its co mmu n i c a t i o n s with the Harris 

Corpo r a t i o n about purch a s e of equip m e n t to augme n t its exist i n g Sting r a y 

devices. 11 Likewis e, the Sunris e Police Depa r t m e n t poste d docum e n t s to its 

websit e detai l i n g its purcha s e of a Stingr a y and relat e d equip m e n t from the Harri s 

Corpo r a t i o n last year for more than $143,000. 12  In a repor t based subst a n t ial l y on 

docume n t s obtai n e d throu g h publi c reco r d s requ e s t s submi t t e d by a conso r t i u m of 

Gannet t newspa p e r s, Florid a Today recen t l y expla i n e d that “[l]o c a l and state 

police, from Florida to Alaska, are buying Sting r a y s with feder a l grant s aimed at 

prote c t i n g citie s from terro r attac k s, but using them for far broad e r polic e work.” 13  

The report cites Assis t a n t State Attor n e y  Wayne Ho lmes of Br evard and Seminol e 

                                                 

10 Cell Tower Dumps Not Used Locally, Fort Myers News-Press, Dec. 8, 2013, at A6. 

11 Letter from Lin Vinson, Harris Corpor a t i o n, to
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and record s.” Barron v. Florida Freedom Newspapers, Inc., 531 So. 2d 113, 116 

(Fla. 1988). Indeed, “[t]he Flori d a Const i t u t i o n manda t e s that the publi c shall have 

acces s to court recor d s, subjec t only to 
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 In this case, the Cou r t faile d to obs erve the procedu r a l requir e m e n t s for 
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II.  Public Access to the Suppression Hearing in This Case Serves Vital 
Interests 

W h i l e publi c acces s to all stages of a crimin a l trial serve s an essent i a l 

funct i o n, there are partic u l a r l y impor t a n t reason s to preser v e the public ’ s right of 

access to pretri a l suppr e s s i o n heari n g s . As the Florid a Suprem e Court has 

explain e d,  

The issues consid e r e d at such h eari n g s are of great momen t beyon d 
their impo rtan c e to the outcome of the prose c u t i o n. A motion to 
suppr e s s involv e s alleg a t i o n s of misco n d u c t by polic e and prose c u t i o n 
that raise consti tu t i o n a l issues. Su ch allega t i o n s, althou g h they may 
prove to be unfou n d e d, are of impor t a n c e to the publi c as well as to 
the defenda n t s. The search e s an d in ter r o g at i o n s that such heari n g s 
evalua t e do not take place in public . The suppres s i o n hearin g is the 
only opport u n i ty that the public has to learn about polic e and 
prosec u t o r i a l condu c t. It is import a n t that a decisi o n of the trial judge 
on a motio n to suppr e s s be made  on the basis of eviden c e and 
argum e n t offer e d in open court, so that al l who car e to see or read 
about the case may evalua t e for th emse l v e s the propri e t y of the 
exclus i o n. 

Lewis, 426 So. 2d at 8.  

 These reason s for openne s s resona t e power f u l l y in this case. Witho u t 

obtai n i n g a warran t or court order, po lice appar e n t l y used power f u l cell site 

simu l a t o r techn o l o g y to track cell phone si gna l s into a privat e home. Relyin g on 

the resul t of that searc h, and again w itho u t a warran t, police enter e d the home 

withou t consen t, seized eviden c e, a nd arres t e d Mr. Thom as. These activi t i e s 

implic a t e core concer n s of the Fourth Amen d me n t, inclu d i n g :  
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 W h e t h e r a warran t or other order is requi r e d for use of a cell site simu l a t o r, 
and wheth e r law enfor c e m e n t is obtai n i n g such warra n t s or order s, see In re 
the Application, 890 F. Supp. 2d at 751–52  (denyin g gover n men t 
appli c a t i o n for order autho r i z i n g use of cell site simul a t o r);  

 W h e t h e r people have a reason a b l e expect a t i o n of priva c y in their locat i o n 
infor ma t i o n revea l e d by their cell phone s, and wheth e r the gover n m e n t 
respec t s that expect a t i o n of priv ac y in crimin a l inves t i g a t i o n s, see 
Commonwealth v. Augustine, __ N.E.3d __, 467 Mass. 230, at *1, *12 
(2014) (holdin g that there is a reaso n a b l e expec t a t i o n of privac y in cell site 
locat i o n infor ma t i o n and requi r in g a warra n t before police can obtain it from 
wirel e s s carri e r s); cf. United States v. Jones, 132 S. Ct. 945, 964 (2012) 
(Alito, J., concurr i n g in the judgmen t) (“[T]h e use of longe r term GPS 
monit o r i n g in inves t i g a t i o n s of most offen s e s impin g e s on expec t a t i o n s of 
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“cell tower dump” in part becau s e th e gover n m e n t ’ s appli c a t i o n conta i n e d 
“no discu s s i o n about what the Gover n m e n t  inten d s to do with all of the data 
relat e d to innoc e n t peopl e who are not the targe t of the crimi n a l 
invest i g a t i o n ” and “in order to recei ve such data, the Govern m e n t at a 
minimu m shoul d have a proto c o l to addres s how to handle this sensit i v e 
priva t e infor ma t i o n ”);  

 W h e t h e r the govern m e n t is being candid w ith courts about its use of cell site 
simu l a t o r s and the capab i l i t i e s of those devic e s, see E l l e n Nak ash i m a, Little-
Known Surveillance Tool Raises Concerns by Judges, Privacy Activists, 
Wash. Post, Mar. 27, 2013 16  (“Feder a l inves t i g a t o r s in North e r n Calif o r n i a 
routi n e l y used a sophis t i c a t e d surve i l l a n c e syste m to scoop up data from 
cellp h o n e s and other wirel e s s devic e s in an effor t to track crimi n a l suspe c t s 
— but failed to detail the practi c e to  judge s autho r i z i n g the probe s.”);  

 W h e t h e r the govern m e n t ’ s desire to conc ea l its use of cell site simu la t o r s 
from court s and the publi c is promp t i n g it to condu c t furth e r searc h e s of 
homes and other const i t u t i o n a l l y prote c t e d areas witho u t seeki n g warra n t s, 
in violat i o n of the Fourth Amendm e n t, see Thomas, 127 So. 3d at 660; and  

 W h e t h e r in cases where the gover n m e n t  seeks search or arrest warran t s 
based in whole or in part on infor ma t i o n learn e d from use of cell site 
simu la t o r s, it is accu ra t e l y descri b i n g the sourc e of that infor ma t i o n in its 
warran t applic a t i o n s, cf. J o h n Shiff ma n & Kristi n a Cooke, Exclusive: U.S. 
Directs Agents to Cover Up Program Used to Investigate Americans, 
Reuters, Aug. 5, 2013 17  (describ i n g law enf o rc e m e n t use of “paral l e l 
const r u c t io n ” in later stage s of inve s t i g a t io n s and prose c u t i o n s to conce a l 
invest i g a t i v e method s initia l l y leadi n g to suspe c t s).  

T h e closur e of the August 23, 2010 heari ng and the indef i n i t e seali n g of the 

heari n g trans c r i p t deny the publi c vital in for ma t i o n about all of these quest i o n s.  

                                                 

16  Available at h t t p ://www.washingt o n p o s t.com/worl d/nationa l-securi ty/little-known-
surveillance-tool-raises-concerns-by-judges- privacy-activis t s/2013/ 03/27/8b60e906-9712-11e2-
97cd-3d8c1afe4f0f_story.html. 

17  Available at h t t p ://www.reuters.com/ar ticle/2013/08/05/us-dea-sod-
idUSBRE97409R20130805. 
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III.  The Closure of the Suppression Hearing and Sealing of the 
Transcript was Procedurally Improper 

T h e Flori d a Supre me Court has repea t e d l y held that judic i a l heari n g s, 

includ i n g suppr e s s i o n heari n g s and other pretri a l procee d i n g s, are presu mp t i v e l y 

open to the publi c and may be close d onl y after the court makes speci f i c findi n g s 

based on record evide n c e and with an  oppor t u n i ty for publi c parti c i p a t i o n. See 

Lewis, 426 So. 2d at 8. Likewi s e, court recor d s, includ i n g hearin g transc r i p t s, may 

be seale d only upon a writt e n notic e and mo tio n, publi c heari n g, and writt e n rulin g 

of the court. Fla. R. Judici a l. Admin. 2. 420(b)(1)(A) (defini n g “cour t recor d s ” to 

includ e “trans c r i p t s filed with the clerk”); id. 2.420(d)(2)–(4), (f)(1) (providi n g 

proce d u r e s for sealin g of confid e n t i a l c ourt recor d s). None of these requi r e men t s 

were obser v e d here. 

A party seeki n g to close heari n g s or s eal recor d s bears the burde n of provi n g 

each el ement of the three-part test  set out by the Flori d a Supreme Court : 

1. Closure is necessa r y to prevent a seriou s and immine n t threa t to the 
admin i s t r a t i o n of justi c e ; 

2. No alt ern a t i v e s are availa b l e, other than chang e of venue, which 
would protec t a defend a n t's right to a fair trial ; and 

3. Closur e would be effect i v e in protec t i n g the rights of the accuse d, 
witho u t being broad er than neces s a r y to accomp l i s h this purpo s e. 

Lewis, 426 So. 2d at 6; see also Florida Freedom Newspapers, Inc. v. McCrary, 

520 So. 2d 32, 35 (Fla. 1988) (“ [T]he facto r s set out in Lewis are relevan t to a 
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findin g of cause and should be consi d e r e d in deter mi n i n g wheth e r publi c acces s to 

a judicia l public record should be restric t e d or deferr e d.”). The court must hold a 

hearin g on the propriet y of closur e or sealin g, and must make specif i c findi n g s, 

based on the showi n g made by the movin g pa rty, “that closu r e is neces s a r y to 

prevent a serious and imminen t threat to the ad minis t r a t i o n of justice ” and that “no 

less restric t i v e altern a t i v e measur e s than closure are availab l e.” Lewis, 426 So. 2d 

at 7–8; see also In re Amendments, 954 So. 2d at 21 (discus s i n g need for heari n g s 

on motions to seal ju dicia l reco rd s). The high thres h o l d for closu r e means that the 

partie s ’ mere desire for secrec y, even if  share d, does not abso lv e the court of the 

requi r e m e n t to hold a heari n g and issue an expla n a t o r y opini o n befor e closi n g a 

hearin g or sealin g a record. See Florida Freedom Newspapers, Inc. v. Sirmons, 508 

So. 2d 462, 464 (Fla. 1st DCA 1987) (revers i n g trial court ’ s closu r e order when 

based merely on the fact that “one of th e partie s wished to conduc t the procee d i n g s 

in privat e to preven t the disclo s u r e of certa i n infor ma t i o n the party would 

otherw i s e prefer not be made public ”), aff’d sub nom. Barron, 531 So. 2d 113. 

Indeed, “judge s frequ e n t l y refus e to allow mater i a l s that both sides to a lawsu i t 

wish sealed to be sealed, becau s e of the presu mp t i o n that judic i a l proce e d i n g s are 

public.” In re Cudahy, 294 F.3d 947, 952 (7th Cir. 2002) (Posner, C.J.). 

In order to serve the goal of judici a l  transp a r e n c y an d facili t a t e appell a t e 

review, a decision to close he ari n g s or seal record s must be ex plai n e d in a writte n 
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opinio n avail a b l e to the publi c. See Lewis, 426 So. 2d at 8–9 (“The trial judge shall 

make findi n g s of fact and concl u s i o n s of law so that the review i n g court will have 

the benef i t of his reaso n i n g in grant i n g or denyi n g closu r e.”); Carter v. Conde Nast 

Publ’ns, 983 So. 2d 23, 25 (Fla. 5th DCA 2008) (e xplai n i n g that Fla. R. Judici a l 

Admin. 2.420 permit s seal i n g of recor d s onl y upon an order that conta i n s “expr e s s 

findin g s ” of “the parti c u l a r groun d s for ma kin g the court recor d s confi d en t i a l, that 

the closu r e is no broad e r than neces s a r y, and that there are no less restr i c t i v e 

measur e s availa b l e.”); Fla. R. Judici a l  Admin. 2.420(f)(1)(B) (“The Court shall 

issue a writt e n rulin g on a motio n . . . with in 10 days of the hearin g on a contes t e d 

motio n or withi n 10 days of the filin g of an agree d motio n.”).  

Finall y, to ensure that the public ’ s inte re s t in judici a l access is consid e r e d, 

“[n]o t i c e must be given to at least one re pres e n t a t i v e of the lo cal news media when 

a motio n for closu r e is filed and when it is heard by the court.” Lewis, 426 So. 2d 

at 8. Even if the parti e s do not reque s t it, the court must hold “a heari n g on the 

motion to restri c t acces s in which the me dia has an opport u n i ty to partic i p a t e and 

presen t eviden c e. Onl y afte r such a heari n g may the court enter an order limit i n g 

access to judici a l public record s.” WESH Television, Inc. v. Freeman, 691 So. 2d 

532, 535 (Fla. 5th DCA 1997). 
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 Here, there was no writt e n motio n fo r closu r e or seali n g and no publi c 

heari n g on such motio n. Althou g h the parti e s appare n t l y agreed to closur e of the 

suppre s s i o n heari n g and sealin g of the tran sc r i p t, there is no record of any notice 

provid e d to the public or the press, nor of an oppor tu n i t y for publi c or press 

partic i p a t i o n. The Court’ s decisi o n to clos e the hear ing and seal the tran scr i p t was 

not memo r i a l i z e d in writi n g, and no expla n a t i o n for the closur e is availa b l e to the 

public. These defici e n c i e s consti t u t e a vi olat i o n of proced u r a l due proces s. 

Sarasota Herald-Tribune v. J.T.J., 502 So. 2d 930, 931 (Fla. 2nd DCA 1987). It is 

too late to permi t publi c acces s to the s uppr e s s i o n heari n g itsel f, but this Court 

must ameli o r a t e the viola t i o n by permi t t i
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closu r e of a suppre s s i o n heari n g is ju sti f ied, the First Amend m e n t requi r e s 

subseq u e n t releas e of the transc r i p t so that the press and the publi c may have “‘a 

full oppor tu n i t y to scrut i n i z e the suppr e s s i o n heari n g.’” Lewis, 426 So. 2d at 5 

(quoti n g  Gannett Co., Inc. v. DePasquale, 443 U.S. 368, 393 (1979)). In such 

circu ms t a n c e s, “[t]h e news media have no first amend me n t right to atten d the 

pretr i a l heari n g as long as when closure is ordered, the transc r i p t of the hearin g is 

made avail ab l e to the news med ia at a sp eci f i e d futur e time, when the dange r of 

prejud i c e will be dissip a t e d.”  Id. at 8 (emphas i s added).  

Thus, even where a hearin g is ordere d close d, he heari n g trans c r i p t is 

presu me d to remai n publi c l y acces s i b l e. “The Florid a Const i t u t i o n man d a t e s that 

the public shall have access to court reco rd s, subject only to certai n enumer a t e d 

limit a t i o n s.” In re Amendments, 954 So. 2d at 17 (citing art. I, § 24, Fla. Const.). 

The Flori d a Supre me Court “has adopt e d ru les of proce d u r e recog n i z i n g this right 

of publi c acces s to court recor d s.” Id. (citing Fla. R. Jud. Admi n. 2.420). “These 

rules identi f y a narro w categ o r y of court recor d s where public acces s is 

autom a t i c a l l y restr i c t e d by opera t i o n of stat e or feder a l law or court rule . . . [and 

otherw i s e ] strong l y disfav o r court reco r d s that are hidde n from publi c scrut i n y.” Id. 

Under the rules, reco rds are deemed conf iden t i a l if they ar e “made confidential 

under the Flori d a and Unite d State s Const i t u t i o n s and Florid a a nd feder a l law,” “by 

court rule . . . , by Flori d a Statu t e s, [or]  by prior case law of the State of Florid a 
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. . . .” Fla. R. Judicial Admin. 2.420(c)(7)–(8). Othe rw i s e, recor d s may only be 

sealed if: 

(A) confid e n t i a l i t y is requi r e d to 

(i) prevent a serious and immin en t threat to the fair, 
impar t i a l, and order ly ad min i s t r a t i o n of justi c e ; 

(ii) protect trade secr ets ; 

(iii) protect a co mp el l i n g govern m e n t a l intere s t ; 

(iv) obtain eviden c e to dete r mi n e legal issue s in a case; 

(v) avoid subst a n t i a l injur y to innoce n t third partie s ; 

(vi) avoid subst a n t i a l injur y to a party by discl o s u r e of 
matters protected by a co mmo n law or priva c y right not gener a l l y 
inheren t in the specif i c type of procee d i n g sought to be closed ; 

(vii) comp ly with estab l i s h e d publi c policy set forth in the 
Flori d a or Unite d State s Const i t u t i o n or statu t e s or Flori d a rules or 
case law; 

(B) the degre e, durati o n, and ma nne r of confi d e n t i a l i t y order e d 
by the court shall be no broad e r than neces s a r y to prote c t the inter e s t s 
set forth in subdi v i s i o n (A); and 

(C) no less restr i c t i v e measu r e s are availab l e to protect the 
inter e s t s set forth in subdiv i s io n (A). 

Fla. R. Judici a l Admi n. 2.420(c)(9). 18   

Because there was no public l y availa b l e motion to seal the tran sc r i p t, no 

public heari n g on such a motion, and no wr itt e n opin i o n or publi c  expla n a t i o n for 

                                                 

18  These factor s “are derive d from the holdin g of Barron[, 531 So.2d at 118].” In re 
Amendments, 954 So. 2d at 20 n.8. 
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makin g the transc r i p t confi d e n ti a l, it is impos s ib l e to know the groun d s on which 

the Court seale d the transc r i p t. Alt ho u g h two poss i b le purp o r t ed grou n d s for 

seali n g are sugge s t e d in the publi c mater i a l s, neithe r meets the requi r e m e n t s of 

Rule 2.420 and the First Amend me n t. And ev en if these or anoth e r reaso n provi d ed 

a colora b l e justi f i c a t i o n for seali n g, cont in u e d seali n g would requi r e the Court to 

solic i t brief i n g from the parti e s, hold a pub lic heari n g, and issue a public opini o n 

and order. 

One possib l e groun d for the Court’ s decis i o n to seal the transcr i p t is that the 

Tallah a s s e e Polic e Depar t men t  signe d a nondis c l o s u r e agr eem e n t with the privat e 

co mp a n y that suppl i ed the cell site simu l a t o r devic e to it. See Thomas, 127 So. 3d 

at 660. Howeve r, “[a] public recor d canno t  be trans f o r med into a priva t e recor d 

merel y becau s e an agent of the gover n me n t has promi s e d that it will be kept 

private.” Nat'l Collegiate Athletic Ass'n v. Associated Press, 18 So. 3d 1201, 1208 

(Fla. 1st DCA 2009). Likewi s e, a secrec y agree m e n t with a priva t e corpo r a t i o n 

does not cons t i tu t e a “comp e l l i n g gover n m e n t a l inter e s t ” suffi c i e n t to justi f y 

seali n g. Fla. R. Judici a l Admin. 2.420( c)(9)(A)(iii). “What transp i r e s in the 

courtr o o m is public prope r ty.” Lewis
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deems infor ma t i o n filed or discu s s e d in c ourt to be confi d e n t ia l does not contr o l 

the court ’ s deter mi n a t i o n of what info r ma t i o n may be withh e l d from the publ i c. 

See Carter, 983 So. 2d at 26 (holdin g that docum e n t s alleg e d to be confi d e n t i a l by 

a party an d filed with the court “woul d be  treate d as confid e n t i a l [only ] until the 

court could deter mi n e if the docu me n t s, or any of them, were en titl e d to be ex empt 

from public disclo s u r e ”). Th e nondi s c l o s u r e agree m e n t ma y affec t what the TPD 

says publi c l y about cell site simu l a t o r s in  the cours e of its procu r e me n t activ i t i e s, 

but it has no beari n g on what parts of the Court ’ s offic i a l busin e s s may be hidde n 

from publ i c view. 

A second possib l e groun d for seali n g is th
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The transc r i p t is also not proper l y  seale d as contai n i n g “info r m a t i o n 

reveal i n g survei l l a n c e techni q u e s or proce d u r e s.” § 119.071(2)(d), Fla. Stat. To the 

exten t this categ o r y of recor d s falls withi n  Florid a Rule of Judic i a l Admin i s t r a t i o n 

2.420(c)(7)–(8), see  Buenoano, 707 So. 2d at 718, it must be “cons t r u e d narro w l y 

and limit e d to [its] state d purpo s e.” Marino v. Univ. of Fla., 107 So. 3d 1231, 1233 

(Fla. 1st DCA 2013); accord Times Publ’g Co. v. State, 827 So. 2d 1040, 1042 

(Fla. 2nd DCA 2002); Christy v. Palm Beach Cnty. Sheriff’s Office, 698 So. 2d 

1365, 1366 (Fla. 4th DCA 1997). The fact of the TPD’s use of a cell site simu la t o r 

does not in itsel f revea l “tech n i q u e s or procedu r e s.” Rather, it reveals police 

inves t i g a to r y condu c t that may well be in  viola t i o n of the Fourt h Amend m e n t to 

the U.S. Consti t u t i o n and Art. I, Sec. 12 of the Florid a Const i t u t i o n. Moreov e r, 

even if some inform a t i o n about cell site  simu l a t o r use could have been prope r l y 

redac t e d in 2010, it no longe r may be in 2014, when use of the techn o l o g y by 

police has been widely repor t e d in  the press and acknow l e d g e d by law 

enforc e me n t agenc i e s acros s Flori d a and the countr y. See supra FACTS ¶¶ 12–

17. 19  

                                                 

19  To the extent this Court determi n e s that § 119.071(2)(d), Fla. Stat ., bars release of all 
or part of the transc r i p t, such  applic a t i o n of the statut e violat e s the public ’ s First Amendme n t 
right of access becaus e the clos ure and sealing is not narrowl y tailo r e d to meet a comp e l l i n g 
govern me n t a l intere s t. See Richmond Newspapers, Inc., 4 4 8 U.S. at 582–84; Press-Enterprise 
Co. v. Superior Court, 464 U.S. 501, 510 (1984) (“ Press-Enterprise I ”); Press-Enterprise II, 478 
U.S. at 13–14. 
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If the gover n men t sough t to rely on these or other groun d s to seal the 

trans c r i p t, it should have filed a motio n to that effect. Fla. R.  Judic i a l Admin. 

2.420(f)(1). Neverth e l e s s, in light of the insta n t motio n to unsea l the suppr e s s i o n 

trans c r i p t, this Court must eithe r unsea l the transc r i p t direc t l y or hold an open 

hearin g on the motion “as soon as practi c a b l e but no later than 30 days” from this 

date to deter mi n e the prop r i e t y of conti n u e d seali n g, and then must order the 

transc r i p t unsea l e d as soon as possib l e there a f t e r. Id. 2.420(e)(5), (f)(1). 

V. Even if Some Information in the Transcript were Properly Ruled 
Confidential, the Court Must Narro wly Tailor the Sealing Order to 
Release Non-Confidential Information 

E v e n if the trans c r i p t conta i n e d some infor ma t i o n that was prope r l y 

deter mi n e d to be co nfid e n t i a l, seali n g of the entir e docum e n t would not be 

justi f i e d. In order to co mpo r t with the Fi rst Amend m e n t, “a closu r e order must be 

drawn with parti c u l a r i t y and narro w l y appli e d,” Barron, 531 So. 2d at 117, and 

there must be “no less restric t i v e al t ernative measures than clo s ure,” Lewis, 426 

So. 2d at 8. As the Rules of Judic i a l Admi n i s t r a t i o n expla i n, “[t]o the exten t 

reaso n a b l y pract i c a b l e, restri c t i o n of acce s s to confi d e n t i a l infor ma t i o n shall be 

imple m e n t e d in a manne r that does not restr i c t acces s to any portio n of the record 

that is not confid e n t i a l.” Fla. R. Judici a l Admin. 2.420(b)(4). Althou g h infor ma t i o n 

prope r ly deter mi n e d to be c onfid e n t i a l may be redact e d, those redac t i o n s must be 
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no broade r than necess a r y, and the remain d e r of the record must be releas e d to the 

public. Times Publ’g Co., 827 So. 2d at 1042. 

Accord i n g l y, after redac t i o n of any words or sente n c e s that con s t i t u t e 

conf i d e n t i a l info r ma t i o n, this Court must  unseal the balanc e of the transc r i p t and 

make it av ailab l e to the public. 

WHEREFORE , for the forego i n g reason s, the ACLU respe c t f u l l y reques t s 

the follow i n g relie f : 

A.  Conduct a hearin g at which the AC LU, the parti e s, and affec t e d non-

parti e s may prese n t argume n t s, pursu a n t to Florid a Rule of Judic i a l Admin i s t r a t i o n 

2.420(j)(3); 

B.  G r a n t publi c acces s to the trans c r i p t of the heari n g held on Augus t 23, 

2010 in the above-captio n e d case, State v. Thomas, Case No. 08 CF 03350; 

C.  T o the extent necess a r y for the ACLU to reques t this relief an d 

prese n t argume n t s to the Court at any heari n g, grant the ACLU permi s s i o n to 

inter v e n e in this matte r. 
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